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1 PROCEEDINGS 

2 THE VIDEOGRAPHER: This is the videotaped 

3 deposition of Gary Burger taken by the plaintiff in 

4 the matter of The People of the State of California, 

5 Case Number 980864 and Hoskins and all others of the 

6 State of New York, Case Number 110951, slash, 96, et 

7 al, plaintiffs versus R.J. Reynolds Tobacco Company, 

8 et al, defendants. 

9 This deposition is being held in the 

10 offices of Womble, Carlyle, Sandridge and Rice 

11 located at 200 West Second Street, Winston-Salem, 

12 North Carolina. Today's date is March 26, 1998. The 

13 time is 9:38 a.m. The court reporter's name is Amy 

14 Wynn, with the firm of Huseby and Associates, located 

15 in Charlotte, North Carolina. The videographer is 

16 John Troublefield with the firm of Video Visions 

17 located in Cary, North Carolina. 

18 Would counsel now, please, introduce 

19 themselves. 

20 MR. MAISTROS: This is Jake Maistros for 

21 the New York plaintiffs in five separate actions, and 

22 I think the caption will reflect those five actions. 

23 MR. SOBOL: Michael Sobol from the law firm 

24 of Lieff, Cabraser, Heimann and Bernstein in San 

25 Francisco, California. I'm here for the plaintiffs 
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in the People of State of the California, et al, 
versus Philip Morris, et al. 

MR. O'HARA: Christopher O'Hara with the 
law firm of Hagens, Berman and Mitchell in Phoenix, 
Arizona, here by a cross-noticing representing the 
States of Washington and Arizona in the attorney 
general actions instigated by those two states. 

MR. FONTANILLA: James Fontanilla from 
Heller, Ehrman, White and McAuliffe for Philip 
Morris. 

MR. BELASIC: Mark Belasic for 
R.J. Reynolds Tobacco Company. 

THE VIDEOGRAPHER: Would the court reporter 
please swear in the witness. 

Whereupon, 

GARY THOMAS BURGER, D.V.M., 
having been duly sworn, was examined and testified as 
follows: 

EXAMINATION BY COUNSEL FOR PLAINTIFFS 

BY MR. MAISTROS: 

Q. Good morning. Dr. Burger. How are you? 

A. I'm fine. How are you? 

Q. You have been deposed previously, correct? 

A. That is correct. 

Q. And one of those times was August 21st and 
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1 August 22nd of 1997? 


2 

A. 

I believe that's correct. 

3 

Q. 

Have you been deposed since then? 

4 

A. 

No, I have not. 

5 

Q. 

Have you read your depositions from those 

6 

previous 

two days? 

7 

A. 

Yes, I have. 

8 

Q. 

When was the last time you read them? 

9 

A. 

I read a couple sections of it early this 

10 

week. 


11 

Q. 

Any particular sections? 

12 

A. 

It was probably the last fourth or last 

13 

fifth of 

the two-day deposition. 

14 

Q. 

Did that include the discussion of 

15 

levulinic 

acid? 

16 

A. 

No. I had read that earlier several weeks 

17 

ago. 


18 

Q. 

Have you read the whole deposition 

19 

beginning 

to end? 

20 

A. 

Yes, I have. 

21 

Q. 

Is there anything you said in there that. 

22 

as you read it, you said, "I wouldn't have said it 

23 

that way. 

or I'd state it differently"? 

24 

A. 

There are a few things that I would have 

25 

provided 

more clarification, more detail, but for the 
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1 most part, I was satisfied. 

2 Q. Anything that comes to mind that you can 

3 recall now that you would provide more clarification 

4 or detail? 

5 A. There was a part in there where we talked 

6 about basic research. And I believe it was you — 

7 it might have been the other attorney — asked me 

8 how much we do versus what's done in the medical 

9 community, and I made a statement in there — I was 

10 referring to, but I didn't articulate epidemiology 

11 that we leave up to the medical community. I should 

12 have clarified and talked about epidemiology 

13 studies. 

14 Another section I forgot to talk about DAP 

15 in its burn-control characteristics. 

16 Q. Its burn-control characteristics? 

17 A. Yes. I had forgotten to mention that many 

18 of the product developers I work with believe it's 

19 very important for controlling the burn rate in 

20 tobacco in a cigarette. We talked primarily about 

21 taste and about sheet integrity, but I didn't get 

22 into much on burn control. 

23 Q. Anything else? 

24 A. I believe that covers it. 

25 Q. We also discussed a list of documents that 
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you believe you had the original of that were 
submitted to the attorneys that were subsequently 
submitted to the FDA in response to a formal request 
for documents. Do you recall that testimony? 

A. Yes, I recall us talking about one 
document. 


Q. 

have that 

A. 

document, 

Q. 

A. 


Did you ever go back and see if you still 
document? 

I didn't go back to see if I had that 
per se, but I have run across it. 

Does that document still exist? 

Yes, it does. 


MR. MAISTROS: I requested that document in 
the New York action, Mark. 


BY MR. MAISTROS: 


Q. How long is that document? 

A. Well, it's — the cover memo was one page 
where I talk about — since I was going on a trip for 
Tobacco International, I believe it was, I summarized 
who could be talked to about answers on different 
things that come up in R&D, and I also point out 
because Dr. Kessler had been making some 
presentations to the scientific community and to 
congress referring to some patents we had, and I 
reminded Chuck Blixt that — what the basics of those 
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1 patents were and why we got into that work. 

2 Then there's an attachment that's probably 

3 25 pages long that had excerpts from what different 

4 scientists and public health officials have said that 

5 tobacco companies ought to do in product design, and 

6 they consist of excerpts from different publications 

7 giving guidance to tobacco companies. 

8 Q. Such as what — Froggatt and Hunter? 

9 A. There may have been some excerpts from 

10 Froggatt and Hunter because you and I talked also 

11 about a presentation I had made to upper management 

12 which included that. But they were primarily things 

13 from Lancet, from different publications in this 

14 country, by Detrich Hoffman and others, those sorts 

15 of issues where product modification is suggested for 

16 the tobacco industry. 

17 Q. Was the changing cigarette listed among 

18 those? 

19 A. It may have been. If it was, it was only 

20 one excerpt from that. 

21 Q. You didn't bring this document with you, 

22 did you? 

23 A. No. 

24 Q. The — did the document, though, contain a 

25 list of documents that you suggested be sent to the 
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1 FDA? 

2 A. No. The document contained a list of 

3 publications and excerpts from them that explained 

4 why we got into Project XB. The intention of that 

5 document was not to supply, as far as I was 

6 concerned, FDA anything. I had suggested verbally I 

7 could do so if ever asked. 

8 Q. Did you ever come up with a list of 

9 documents to supply the FDA in response to any formal 

10 inquiries? 

11 A. Not to my memory, no. 

12 Q. Did you ever gather documents to supply to 

13 the FDA? 

14 A. No. I have been — I was asked back then, 

15 you know, what sort of things do you think meet the 

16 qualification of the request from the FDA, and I gave 

17 my opinion. 

18 Q. What was the FDA requesting? 

19 A. Well, as I recall, any work that we had 

20 done around nicotine in any way. I believe they 

21 requested some work on Premier and Eclipse and any 

22 other products of that sort. 

23 Q. Do you know if the FDA was provided the 

24 Rest material? 

25 A. I don't know if they were or not. 

HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



17 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. Do you know if that was among those you 
listed might be responsive to the request? 

A. No. 

Q. You don't know or it wasn't? 

A. It wasn't. 

Q. You did not view Rest as being nicotine 
related? 


A. Rest was a project of which I was a client 
that was for lowering nicotine or removing it 
altogether. We looked at Rest also as a possibility 
for the XB project, but it never could make what we 
wanted. 


Q. Have you heard of auxiliary uses of Rest? 

A. Well, I think what I did hear about 
probably qualifies as auxiliary uses. The people 
that had the project Rest were told by the head of 
R&D at that time. Bob DiMarco, as told to me by Bob 
DiMarco and them many years ago, that they need to 
find a client for Rest or shut it down, a client 
being a project developer or a marketing group that 
might be interested in it. 

Q. When did that occur? 

A. That's probably — I'm guessing that's 
probably '91 '92 — early — '92 but most probably 
late '91. 
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Q. When is the FDA request we're talking 
about? 

A. That probably was '93 — early '93, maybe 
late '92 . 


Q. Have you heard of the nicotine control 
program? 

A. Nicotine control program — I've heard with 
the tobacco control people language like that, but 
I — in reference to what they wanted to focus on, 
I've not heard of that for in-house use — nicotine 
control. I've heard words like if you want to lower 
nicotine or have no nicotine or if you want a low 
tar-to-nicotine product, there are certain 
technologies you could look at, but I've not heard 
the word "nicotine control program," the words. 

Q. It's your understanding that the primary 
purpose of Rest was the lowering of nicotine or the 
removal altogether? 

A. I know that was the primary purpose. 

Q. How did that different from the KDN 
process? 

A. Well, that was one of the criticisms of 
Rest by a lot of the product developers, that it 
wouldn't provide much more than KDN would, but it was 
different in that — and the reason I'm familiar with 
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1 the origins is they came to me — the engineers did, 

2 of Rest, and asked me if I knew people at Rohm and 

3 Haus who were experts in the fluid-extraction 

4 technologies, and I used to work at Rohm and Haus. 

5 And at the time, the people at Reynolds, including 

6 the engineers, were aware of the program at Philip 

7 Morris developing a cigarette called "Next." 

8 Q. Who asked you if you had any knowledge of 

9 fluid-extraction experts at Rohm and Haus? 

10 A. Dick Haberkum — he was sent to me by Bob 

11 DiMarco because, as I understand it from Dick at the 

12 time — and we're talking late '89 early '90s, they 

13 were looking for a way to extract more efficiently — 

14 get rid of nicotine more efficiently; so Bob — he 

15 had mentioned to Bob DiMarco that Rohm and Haus had 

16 some patents and some publications. And Bob DiMarco 

17 told Mr. Haberkum that he ought to talk to me because 

18 I had worked at Rohm and Haus. 

19 Q. Was anyone ever contacted at Rohm and Haus? 

20 A. He asked — I suppose they were. He asked 

21 me if I knew a couple of individuals whose names I 

22 forget, and I did not know them. And he said he was 

23 probably going to give them a call. 

24 And later I talked to him, Dick Haberkum, 

25 and he implied that he had talked to some folks up 
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there, but they didn't have what he was looking for. 

Q. Now, KDN existed prior to Rest, right? 

A. Oh, yes. 

Q. And was it in use at Reynolds commercially? 

A. I don't know at the time Rest started up if 

it was still being used or not. It was used 
intermittently in the late '80s and shut down, I 
believe, '89, '90 somewhere in there. So Rest might 

not have gotten going very far when KDN was shut 
down. 

Q. If you had KDN and KDN — KDN did lower the 
nicotine content of the tobacco? 

A. Yes. 

Q. By what amount? 

A. I think you could program it to remove a 
lot more than it was used for, but if they had a crop 
of burley, "they" being Reynolds, that was too high 
in nicotine for our blending needs, they could 
extract 1 percent or a half of a percent out of it, 
discard it, and use that tobacco in our blending. 

Q. That's one half of — I mean, that's one 
half of a percent of what — the total nicotine or 
the nicotine by weight in the tobacco? What is it? 

A. Nicotine by weight in tobacco is expressed 
as a percentage. If burley came in at 4 and a half 
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1 percent and we wanted to get it down to 3 and a half 

2 percent, you could use the KDN to do that. 

3 Q. Let's talk about in terms if we use a 

4 hundred percent as being the content of the nicotine 

5 in tobacco, what percentage could you reduce the 

6 nicotine? In other words, if the function was the 

7 amount of nicotine was a hundred percent, could you 

8 get it down to 10 percent of that? 

9 A. I don't know what the limitations of KDN 

10 are. It was Mr. Haberkum's view that Rest could 

11 lower it more than KDN. But I don't know what the 

12 capacity is. But to answer your question, if it 

13 takes burley down from, let's say, 4 and a half 

14 percent to 3 and a half percent, you could, I 

15 believe, postulate that it could lower nicotine 30 to 

16 50 percent quite easily. 

17 Q. And I — this isn't a memory test, but 

18 somebody people have testified familiar with the KDN 

19 process that the best you could do is a 65 percent 

20 reduction. Is that — 

21 A. That may be quite true. 

22 Q. Now, is it your understanding that the 

23 nicotine in — and it was applied just to burley 

24 tobacco, wasn't it? 

25 A. That was the primary use. I believe it was 
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1 evaluated for lowering nicotine in flue-cured 

2 tobacco. Whether it was ever used to do that for 

3 commercial product, I really don't know. 

4 Q. Does — to your knowledge, was KDN used to 

5 lower the nicotine rates of the burley tobacco at 

6 different levels? In other words, in some tobaccos 

7 was it lowered 10 percent? In some was it 20 

8 percent? In some was it 30 percent? 

9 A. I really don't know, but it's quite 

10 possible. 

11 Q. You could adjust the KDN process to achieve 

12 a specified reduction? 

13 A. I don't know how explicit it is in 

14 adjusting it to, you know, specific numbers. You'd 

15 have to ask some folks that were involved in KDN. 

16 Q. Who had the most knowledge of KDN? 

17 A. Well, on the product development side. Watt 

18 Dufour and the engineer Gray Flinchum were the most 

19 familiar in my group with the process. Who would be 

20 over in the facility that ran it, I don't really 

21 know. There was an engineer Fred — I can't remember 

22 his last name — O'Neil or something like that — 

23 Fred Neal (phonetic), who used to have — manage a 

24 number of buildings which included KDN, and he was 

25 there in the late '80s. 
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1 Q. Where was the KDN facility? 

2 A. Well, it was across the road in the 

3 Whitaker Park Complex. It was near what we call 

4 "Shed 181," within a hundred yards perhaps. 

5 Q. And that was the only location for the KDN? 

6 A. The only one I'm aware of. 

7 Q. How much tobacco did that facility produce 

8 on a regular basis? 

9 A. I don't know. 

10 Q. But it was — when it was up and running, 

11 it was producing tobacco that was used in 

12 commercially sold cigarettes? 

13 A. It was used to lower nicotine for those 

14 crop years of burley that were considered too high 

15 for our blending models. 

16 Q. It was used in commercially sold 

17 cigarettes? 

18 A. Intermittently. 

19 Q. Was it used weekly, monthly, yearly? 

20 A. My impression was it was used a couple 

21 times a year for occasional lots of burley before it 

22 was mothballed. 

23 Q. How did that process, if it did, differ 

24 from the Rest process? 

25 A. As I understand it, that process was a 
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1 large tunnel that looks like an old elementary 

2 school — KDN was an old elementary school fire 

3 escape, and they used steam and ammonia to remove 

4 nicotine from the leaf. And it would condense out on 

5 the walls and go out with the water, as I understand 

6 it. 

7 The Rest process was — it was a lab scale 

8 model that Dick showed me and I looked at. It was 

9 not much wider than this table here, probably 18 

10 inches, 20 inches across, but it was a series of 

11 tanks that were enclosed that you could put high 

12 pressure atmospheric air in. And I don't know what 

13 sort of steam or anything like that was used. But my 

14 impression was it was steam or some sort of moisture 

15 and air. 

16 It was never — to my knowledge, never 

17 built up to a commercial scale. We — any Rest 

18 tobacco that I'm aware of that was produced had to go 

19 through a small unit, and so there was a limit as to 

20 how many pounds of tobacco you could go through there 

21 in a day with. 

22 Q. Do you know — and if you don't know just 

23 tell me — but do you know if Rest was developed to 

24 improve KDN, or was it a different concept? 

25 A. It was a different concept, to the best my 
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1 knowledge. Again, there was a lot of concern that if 

2 our competitor in Richmond, Philip Morris, had a 

3 successful low-nicotine or no-nicotine product, how 

4 would we respond competitively. 

5 Q. Did you know how Philip Morris was 

6 achieving their low or no-nicotine product? 

7 A. I do not. I heard that it was some sort of 

8 extraction technology, but I don't know what it was. 

9 Q. Have there been any technologies employed 

10 that you're aware of subsequent to KDN and Rest that 

11 had the same purpose or similar purposes by Reynolds? 

12 A. No. There was awareness that, in our 

13 reconstituted sheet process, it could lose 30 percent 

14 of the nicotine. We know whenever you heat burley or 

15 flue-cured, either one, you could lose nicotine 

16 anytime there's any heat that sees tobacco. 

17 Dryers, at any manufacturer of cigarettes 

18 or tobacco, you'll lose some nicotine that way, but 

19 that was not at Reynolds. The reason for doing it, 

20 it was just sort of a side effect of the processing. 

21 Q. Once KDN was terminated, how did Reynolds 

22 reduce the high nicotine content of burley that would 

23 come every so often? 

24 A. We got better at purchasing leaf, were able 

25 to make some determinations there, as I understand 
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1 it, and we would blend different burley and 

2 flue-cured by stalk position. We got better-skilled 

3 at our blending models and didn't need it any 

4 longer. In that case, you know the sugar and 

5 nicotine and tar content of a given leaf, and you can 

6 model what you want. 

7 And in our specs with sugar and tar, the 

8 nicotine will follow the tar. And if you hit that 

9 right for your tar, your nicotine should fall in the 

10 right window. 

11 Q. Was there any aspect of the KDN or Rest 

12 process, to your knowledge, that was used in an 

13 effort to alter the tar-to-nicotine ratio of tobacco? 

14 A. Well, in the conversation that I mentioned 

15 earlier Dick Haberkum, in talking with me, felt like 

16 you could use Rest to have a lower tar-to-nicotine 

17 cigarette. 

18 I told him that that sounded fine, but he 

19 had to make some tobacco for us that we could compare 

20 to what we were looking at in low T/N ratio 

21 cigarettes from blending and see how they fared. 

22 He did that, and our panel — our expert 

23 panel found it not very acceptable tastewise, but I 

24 guess you could call that an effort to look at Rest 

25 for low T/N products. Sort of a proof of — a proof 
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1 positive of the technology's application. 

2 There are a lot of things you could do to 

3 alter T/N ratio of tobacco, but the trick is to make 

4 one that tastes good. 

5 In the KDN process we evaluated KDN process 

6 for utility in that project called "XB" and other 

7 efforts to lower T/N ratios. We were interested in 

8 that because in my applied technology group and in my 

9 new product development, we were trying to develop 

10 products like public health officials and government 

11 officials in Europe said we should do. 

12 So we looked at Rest. We looked at 

13 modifying the KDN process to see if it could help 

14 us. It was mothballed at the time; so we had to 

15 reactivate it — KDN, that is. 

16 Q. How much money was spent on the Rest 

17 research? 

18 A. I really don't know. You'd have to ask 

19 Dick Haberkum or someone like that. 

20 Q. What did Reynolds do with the tobacco that 

21 was produced as a result of the Rest researching 

22 processing? 

23 A. Well, to my knowledge, it was a very, you 

24 know, low-scale volume. I don't really know what 

25 they did with it, but — you know, whether they took 
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1 it to a landfill or what, I don't know. 

2 Q. Was any of the Rest tobacco put into 

3 cigarettes that were sold commercially? 

4 A. I don't know. If there were, it couldn't 

5 have been very much because it had a very limited 

6 capacity, but I just don't know if there were or not. 

7 Q. I don't have a good idea or I can't see how 

8 much tobacco cigarettes make. I don't have a good 

9 perception of that. Let's say of 20,000 pounds of 

10 tobacco, how many cigarettes would that make? 

11 A. I don't know. I'd have to get out a — I'd 

12 have to think about that a while. I don't know how 

13 many 20,000 pounds. But if we took a lot of 20,000 

14 pounds of tobacco, it would be made up of burley, 

15 flue-cured, Turkish. 

16 Rest was usually looked at for burley and 

17 flue-cured. So if you had 20,000 pounds of Rest, you 

18 would blend it with other tobaccos. So you would — 

19 you couldn't just say if I had 20,000 pounds of Rest, 

20 how many cigarettes would I make because it would 

21 make up a percentage of the blend, and you'd have to 

22 calculate that. I don't know how many pounds of 

23 tobacco there are in a thousand cigarettes. If I 

24 knew that, I could figure it out for you. 

25 Q. Do you have any idea how much there is in 
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1 one cigarette? 

2 A. Yeah. There's about 850 milligrams, 

3 depending on — if you've got an ultra low tar, it 

4 might be 500 milligrams. A full-flavored, unfiltered 

5 cigarette might have 900, in that range. 

6 Q. Now, I understand tobacco, from the day of 

7 purchase to the actual making its way into a 

8 cigarette, sits around somewhere for a couple years. 

9 A. It can. You can age it for a year. You 

10 can age it for two year. You can age it for three or 

11 four or five years. In the '50s and '60s it was — 

12 maybe even the '70s it was not unusual for a tobacco 

13 company to age tobacco two to five years. 

14 Q. Was it also true the aging process was 

15 required — was that true for reconstituted tobacco? 

16 A. There's probably some aging of that, but 

17 it's probably not that long. 

18 Q. How about for the KDN tobacco? Let me 

19 break that up. Is the tobacco aged before it makes 


20 

its way 

into KDN? 


21 

A. 

I believe so. 


22 

Q. 

Is it aged afterwards? 

23 

A. 

Not very long, to 

the best of my knowledgi 

24 

Q. 

Is it aged before 

it goes into the recon 

25 

process? 
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1 A. It can be. 

2 Q. Is it aged afterwards? 

3 A. If it is, not very long. I really don't 

4 know the answer to that. 

5 Q. Is the expanded tobacco aged before it's 

6 expanded? 

7 A. Typically expanded tobacco you take out of 

8 your inventory, and it's been aged probably at least 

9 a year because you're — the leaf — the lamina is 

10 what you're expanding most of the time. 

11 Q. When you buy tobacco, is it fair to say 

12 that if you have a year where you have a particularly 

13 high nicotine burley crop, for example, you really 

14 won't have to deal with the problem of that for about 

15 two years? 

16 A. In the old days. Now you'd have to deal 

17 with it within a year. A lot of our tobacco is only 

18 age 11 to 14 months. 

19 Q. Has there been means to improve the tobacco 

20 so you don't have to age it as long, or is it just 

21 not aged as long? 

22 A. We don't — how would I best describe it? 

23 Let's see. Tobacco blending over the years has gone 

24 from more of an art to more of a science. And in the 

25 '50s, '60s, '70s, maybe part of the '80s, it was 
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1 always assumed that you got extra benefit from two 

2 years of aging. They — we have evaluated that and 

3 feel like you could get the majority of benefit of 

4 aging tobacco from one year or thereabouts. 

5 And it's a different phenomena for burley, 

6 which is air-cured in the mountains or in the 

7 Piedmont foothills. And on the eastern coastal 

8 plains where a lot of flue-cured tobacco is grown, 

9 it's partially-aged, if you will, cured in these 

10 specialized container barn areas where flues are used 

11 to heat or other forms of heat are in there. 

12 So you can accelerate the process of aging 

13 flue-cured tobacco with heat. That's why it's called 

14 flue-cured. It's Virginia tobacco or blond tobacco, 

15 but they refer to as a "flue-cured" because you use 

16 heat to cure it. 

17 Q. How that's the blending moved from art to 

18 science? 

19 A. Well, you look at the chemistry. You look 

20 at — you have people smoke who are trained smokers 

21 for taste. Tobacco that's been aged a year versus 

22 tobacco that's been aged two years plus. You get 

23 opinions. You look at the chemistry. You look at 

24 protein, amino acids, sugar, alkaloids, including 

25 nicotine, moisture, all that stuff, and you come up 
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1 with some correlations. 

2 Q. You look at, what, protein, amino acids, 

3 sugars? What else? 

4 A. You could, and do, look at nicotine, water, 

5 that is, moisture. The proteins — they use 

6 nitrogen-containing compounds as markers. They don't 

7 evaluate each protein, but they use 

8 nitrogen-containing groups to mark that. 

9 Q. Are you familiar with the work Michael 

10 Shannon undertook when he was employed at Reynolds? 

11 A. When he was an employee at Reynolds? 

12 Q. Yes. 

13 A. No. I have read and heard about him giving 

14 a deposition for the New York case, but — 

15 Q. What have you read and heard? 

16 A. I haven't read his deposition. I've read 

17 it in the newspapers. One of my scientists looked at 

18 it. 

19 Q. Who was that? 

20 A. Dave Townsend. I don't know if he read the 

21 whole thing or just part of it. 

22 Q. What have you heard about his deposition? 

23 A. Well, I understand he talked about 

24 blending, and I can't remember what I heard from — 

25 when I read in the paper or what I read — what I 
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1 heard Dave read, but I've heard that he had some 

2 opinions on ultra low tar cigarettes and what we did 

3 blendingwise to get a range of tar and nicotine. He 

4 worked for me. One of the things I heard, which I 

5 found very peculiar, was that he was not in agreement 

6 with Reynolds's policy on youth smoking. And I 

7 talked with him at least three times to talk him out 

8 of leaving since he did work for me, and he never 

9 mentioned that. So that sounds — that doesn't sound 

10 logical to me. But if it happened, it happened. 

11 Q. Why did he tell you he was leaving? 

12 A. Well, on the three different — and there 

13 may have been more than three discussions, but there 

14 are at least three I recall — he talked about his 

15 disappointment that the project he was involved in, 

16 Beta 90, hadn't made more progress. 

17 He talked about — I had talked to him 

18 because I was reorganizing about who he might work 

19 for in my department, and I went through a list of 

20 four or five people, and one of them he didn't want 

21 to work for because they used to work for him, and 

22 he'd find that awkward. 

23 Q. Who was that? 

24 A. Who was that person? Gerry Lawson. 

25 When I talked to him more about it later 
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1 and said, "You're not going to be working for Gerry," 

2 he said, "Yeah. I know, but just the fact that you 

3 would even consider it bothered me." 

4 I said, "Well, that's why I asked you about 

5 it because I wondered how you would feel about three 

6 or four different individuals, including Gerry 

7 Lawson, to work for." 

8 He talked about going into, to use his 

9 words, his 40's and a midlife crisis, and he was 

10 thinking about starting a new career. He talked 

11 about the age of his son, and he liked to spend more 

12 time with him, and he wanted to work with a school 

13 more in this area — a school of special education, I 

14 think kids with learning disabilities, as I 

15 understand it. I mean, we're talking about a 

16 conversation that happened, you know, early '90s; so 

17 my memory is not as good as I'd like it to be. 

18 Q. On all three occasions you talked to him 

19 you attempted to talk him out of resigning? 

20 A. Yeah. He — he had attributes as a 

21 manager. He could bring a project to a certain point 

22 quite well. His strength was not finishing it, 

23 getting it into market or getting it where it could 

24 be implemented, but he could take a team of people — 

25 Mike only has a bachelor's degree. I believe it's in 
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1 chemistry, but it could be biology, but he could take 

2 Ph.D.s and master-level chemists and product 

3 developers and get something from paper to a 

4 prototype fairly well. And finishing that for 

5 consumer acceptable products, that wasn't his 

6 strength. But his strengths were such that I wanted 

7 him to stay. 

8 Q. You held — you were director of — I'm 

9 sorry. What was your position at that time of those 

10 conversations? 

11 A. Vice president of product development and 

12 assessment, and I had been vice president of advanced 

13 technology products, but those conversations took 

14 place after we reorganized, as I recall. And I had 

15 product development assessment. 

16 Q. Was there anyone between you and Shannon at 

17 that point? 

18 A. Jim Phillips had Mike working for him, and 

19 Jim was going over to engineering to take the 

20 position. And I was going to have to reorganize. 

21 Actually, he was going over to PT&D in R&D. Later he 

22 went to engineering. But Jim Phillips was leaving my 

23 area, and I had — was having different direct 

24 reports. And so the fate of Mike Shannon and his 

25 group I was trying to work through and decide where 
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1 it would be. Ended up having it with Dave Townsend, 

2 but Mike had decided to leave. 

3 Q. Do you recall if it was Dave Townsend or 

4 the article you read that somewhere suggests in your 

5 mind that Mr. Shannon left because of Reynolds' 

6 policy of youth marketing? 

7 A. I think it was Dave Townsend that told me 

8 that, that he had read that. 

9 Q. Did he tell you he read that from Shannon's 

10 deposition? 

11 A. I assumed that, but I don't know where he 

12 read it. There was some stuff, as I understand, on 

13 the Internet about Shannon, but I don't know if he 

14 read it there or he read it from the deposition. 

15 You'd have to ask Dave. 

16 Q. And it's your testimony you never had 

17 discussions with Shannon or at least Shannon never 

18 mentioned to you anything about his feelings about 

19 Reynolds' policy on youth marketing? 

20 A. Not to my knowledge, I don't remember that 

21 ever coming up. Tommy Griscom had an aggressive 

22 program on prevention of youth smoking, and that was 

23 in play quite — 

24 Q. My only question was. Did you have a 

25 conversation with Mr. Shannon on Reynolds' policy on 
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youth marketing? 

A. To the best of my knowledge, I did not. 

Q. In your 14 years at Reynolds, have you had 

discussions with anyone at Reynolds on Reynolds' 
policy on youth marketing? 

A. Yeah. What I was just bringing up. Tommy 
Griscom and I talked about it a lot. Folks in R&D 
and other departments talked about it. 

Q. Were you familiar with Michael Shannon's 
work on attempting to objectively identify qualities 
of tobacco as opposed to the art of identifying 
qualities of tobacco? 

A. Not per se. I know Mike worked in quality 
assurance a while. He worked in chemistry. And I 
know he worked in some brand development before he 
came over to advanced technology products. So he 
could have worked on something like that, but I don't 
know when it would have been. 

Q. Have you heard of the DFC? 

A. DFC. 

Q. Desire for cigarette. 

A. No. 

Q. Never heard of that phrase? 

A. No, not that phrase, no. 

Q. You don't know if anyone at Reynolds has 
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ever formulated an objective criteria for attempting 
to determine a smoker's desire for their next 
cigarette? 

A. No. I'm aware that when we were developing 
these ultra low tar cigarettes, they had asked 
smokers if they were satisfied, but I don't — I 
don't know of the phrase desire for the next 
cigarette or desire for a cigarette. 

Q. Were you aware based on your conversations 
with Townsend or anyone else as to the position 
Michael Shannon took with respect to what the phrase 
"satisfaction" meant at Reynolds? 

A. Never had that discussion with him, and I'm 
not aware that he and Dave Townsend had that 
conversation. They could have, but I'm not aware of 
it. 

Q. I'm talking about your conversation with 
Townsend concerning Shannon's deposition. Did he 
mention anything about Shannon's position on — 

A. No. 

Q. — the word "satisfaction"? 

A. No. 

Q. Were you aware that Shannon testified that 
when he used the word "satisfaction" as an employee 
of Reynolds, he meant nicotine satisfaction from a 
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1 physiological standpoint? 

2 A. No, I was not. It could have been his 

3 point of view, but I'm not aware of it. 

4 Q. Have you ever heard anyone at Reynolds use 

5 the word "satisfaction" in the sense that it relates 

6 to the physiological impact of nicotine? 

7 A. Yeah. You know, the physiological sensory 

8 impact, I've heard people talk about how that might 

9 relate to satisfaction in acceptance of a cigarette. 

10 The sensory impact has got to do with a number of 

11 things in cigarette smoke, including nicotine. 

12 Q. How about the impact on the central nervous 

13 system? 

14 A. Never in terms of trying to target that or 

15 trying to develop a cigarette for that. 

16 Q. Now, there are various documents that talk 

17 about — we can get to them later — nicotine 

18 satisfaction. Have you heard that phrase used? 

19 A. I may have heard it used verbally. I don't 

20 recall right now ever having heard the term "nicotine 

21 satisfaction." I've heard product developers say 

22 that there's probably — in order for a cigarette to 

23 be acceptable, there's probably a minimum level of 

24 nicotine. 

25 Q. And is that acceptability, to your 
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1 knowledge, based upon psychological or actual 

2 pharmacological, physiological need? 

3 A. It's based on taste, mouth, feel sensory — 

4 is how most people describe it, not pharmacologically 

5 or central-nervous-system-wise. 

6 Q. Do you know of any research Reynolds has 

7 undertaken to determine if there's a minimum 

8 acceptable level of nicotine from a pharmacological 

9 standpoint? 

10 A. I'm not aware of any. We — when the 

11 competitor came out with that brand Next, which 

12 supposedly had no nicotine or barely detectable, we 

13 had some smokers smoke it when we got it out of the 

14 test market and tell us if they were satisfied with 

15 it, but that's the closest thing I can recall that 

16 you're talking about. 

17 Q. Who are the people you identified that 

18 would be knowledgeable in certain areas if the FDA 

19 wanted to know about those areas? 

20 A. Well, on Project XB, it would be Watt 

21 Dufour. 

22 THE COURT REPORTER: What? 

23 THE WITNESS: Watt Dufour. His name is 

24 Watt, W-a-t-t, Dufour, D-u-f-o-u-r. Gray Flinchum, I 

25 mentioned earlier, an engineer. 
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BY MR. MAISTROS: 

Q. What was the last name? 

A. Flinchum. 

Q. What was that on — Rest? 

A. No. It was on the XB work. 

Q. I'm sorry? 

A. He was an engineer that worked on XB. 

I didn't list Rest as — 

Q. I'm sorry. You're right. 

A. — as someone. 

I probably — you know, I don't recall who 
all listed, but probably for ingredients. Bob Suber. 
For FTC puffing methods, Dave Townsend. I'm pretty 
sure I listed Dave for that. Emission propensity, 
Dave Townsend or Leslie Lewis, either one. Brand 
work on low T/N products, probably Watt Dufour 
possibly Bill Casey. I'd have to dig the document 
out and look at it. I don't recall off the top of my 
head who I listed, but I was concerned that questions 
would come up they ordinarily come to me with, and I 
would be in Germany. 

Q. Did you give them a recommendation on just 
nicotine who would have the most knowledge? 

A. Probably Don deBethizy or John Robinson. 

Q. Did you include additives when you said 
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1 "ingredients"? 

2 A. Yeah. That would have been Bob Suber. 

3 Chuck Blixt would have known when I said 

4 "ingredients" that that also encompassed additives. 

5 Q. How about did you give a recommendation on 

6 cigarette design? 

7 A. Dave Townsend, Watt Dufour — if I did, 

8 they would have been the two that came to mind and 

9 another guy named Alan Norman. Since — Tom Perfetti 

10 on tobacco blending and cigarette design with tobacco 

11 blending would have been another one I mentioned. 

12 Q. Have you read Townsend's book on cigarette 

13 design? 

14 A. I took the course that Dave and Alan Norman 

15 and Tom Perfetti and others taught, and there was a 

16 handout, if that's what you're referring to. 

17 Q. How big was that handout? 

18 A. Probably less than a hundred pages. It was 

19 in a notebook so I guess it was a book — you know, a 

20 three-ring notebook binder. 

21 Q. Was that by Townsend or Townsend and 

22 Norman? 

23 A. It was by probably five or six different 

24 people, but they were the chief instructors in the 

25 course. 
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1 Q. Have you ever read the Brown and Williamson 

2 leaf blenders manual? 

3 A. No. I don't even know if I've seen it. I 

4 heard there was some kind of manual at B&W, but I 

5 don't believe I've ever seen it. 

6 Q. Have you — scratch that. 

7 Have you hired anyone that used to work at 

8 Philip Morris? 

9 A. No, not to my knowledge. 

10 Q. Have you spoken to any Philip Morris 

11 employees about cigarettes or cigarette design? 

12 A. I don't believe I have. I spoke with one 

13 of their chemists one time about — at a TCRC meeting 

14 about how were things going up there, but not about a 

15 job and not about a cigarette design. 

16 Richard Cox, I believe was the name or 

17 something like that. He's a chemist and, as I 

18 understand it, a very good one. 

19 Q. Since you were deposed in August, have you 

20 read any depositions other than your own? 

21 A. No. 

22 Q. Have you talked to anybody about their 

23 depositions? 

24 A. Well, I've had probably close to 30 

25 employees, and I check on them and see how they felt 
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1 after these activities to see if they were doing 

2 okay. 

3 Q. Since August? 

4 A. Since August probably at least 20. Since 

5 last summer, 31, 32 people. And we've got a lot of 

6 work to do; so I'm always wanting to tell them I 

7 appreciate the effort and see how they're feeling. 

8 Q. Who have you talked to about their 

9 deposition? 

10 A. Well, let's see. Jeff Gentry, Donna Woods, 

11 Don deBethizy, Ron Willard, Janet Wheeler, Dave 

12 Townsend, Alan Norman, in his case, a small claims 

13 court, John Robinson, Bob Suber — those are the ones 

14 that come to mind right now, but if I had a while to 

15 think about it, I could come up with others. 

16 Q. What did Townsend say about his deposition? 

17 A. We talk about how the demeanor is of folks 

18 like yourself. Are they antagonistic? Are they 

19 informed? 

20 Q. Did he have anything bad to say about me? 

21 A. I don't think he — I don't think you made 

22 the hit list. Jack. 

23 Q. I'm honored. 

24 A. In fact, I was unaware you had deposed Dave 

25 Townsend. That's news to me. 
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1 Did he have any regrets? Did he get 

2 frustrated? Did he lose his temper, that kind of 

3 stuff. 

4 Q. You're his supervisor? 

5 A. Yeah. 

6 Q. Did you recommend him as being an expert 

7 witness for Reynolds in this case? 

8 A. In which case? 

9 Q. Any tobacco case. 

10 A. No. That's usually decided case-by-case, 

11 but many years ago Chuck Blixt came to me when he was 

12 in R&D. 

13 Q. I don't want to hear about anything — 

14 MR. BELASIC: Yeah. Don't discuss 

15 communications with attorneys. 

16 THE WITNESS: Okay. 

17 BY MR. MAISTROS: 

18 Q. I'm not interested in conversations with 

19 attorneys. My question was. Did you recommend him as 

20 an expert? 

21 A. Well, that was what I was getting ready to 

22 say. I recommended him many years ago as a good 

23 witness for product development. 

24 Q. Do you know if he's attended, like, witness 

25 training school or acting school? 
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1 A. No. 

2 MR. BELASIC: You haven't asked him that in 

3 the dozen times that he's been deposed in the last 

4 five years? 

5 THE WITNESS: Acting school, that's pretty 

6 good. That would be an interesting new course to 

7 take. 

8 BY MR. MAISTROS: 

9 Q. And you mentioned a small claims matter 

10 Norman testified in? 

11 A. Yeah. 

12 Q. Where was that? 

13 A. California. 

14 Q. When was that? 

15 A. About a year ago. He and John Robinson 

16 went out together. 

17 Q. That was a defense verdict for Reynolds? 

18 A. I believe it was. It was either thrown out 

19 or it was a verdict for Reynolds, one or the other. 

20 Q. In all these conversations on depositions 

21 did you get any discussions of what the actual 

22 content or focus of the depositions were? 

23 A. Not per se, sometimes someone had 

24 volunteered something. Like, Don deBethizy and you 

25 and I, I believe, talked about this last time, what I 
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found comical and was asked about a reference book on 
toxicology. And he saw me with that book, and he 
wanted to know if I was reading that for my 
deposition. 


And I said, "No. Why do you ask?" 

And he said, well, he was asked about that 
book in his deposition. 

Q. What was that book? 

A. Cassarette and Doules — what was it 
called? Methods in something in toxicology. 

Q. Methods and Principles? 

A. Something like that. 

Q. Is that like the blue book in toxicology? 

A. There are a number of texts in toxicology, 
some of which I've helped write chapters in and some 
of my folks have, Don deBethizy and others. That one 
is one that is often used to teach graduate school 
toxicology. One of editors is a friend of ours, John 
Dole. 


Q. 

Who? 



A. 

John Dole. 



Q. 

Dole? 



A. 

Dole. He, I believe, is in 

Kansas City. 

Q. 

Are you still contributing 

to 

that text? 

A. 

I quit. That's not the one 

I 

contributed 
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to. The other one — Methods in Toxicology by 
A.W. Hayes is the one I've written chapters for 
twice, but I — they're starting to do a new edition, 
and I declined. I told him last time it was my last 
time. 

Q. You contributed to Methods in Toxicology? 

A. Yeah. Chapters on animal testing and lab 

animal methodology I have written twice. 

THE COURT REPORTER: Animal what? 

THE WITNESS: Animal testing and methods in 
animal housing and animal care. I'm a veterinarian; 
so I've contributed to that book twice. 

BY MR. MAISTROS: 

Q. When was the last time you spoke to 
Dr. Hayes? 

A. He called me in December wanting to know if 
we — there's a small college — private school in 
Florida wanting to know if we had some surplus 
instrumentation we could donate to that school. And 
that was, I believe, late December. It could have 
been the first week in January. That's the last 
time. 

Q. Did you ask him if he had been deposed? 

A. No. 

Q. Did he mention it? 
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1 A. I don't believe he did in that 

2 conversation. Sometime last summer when he and I 

3 were talking, he mentioned that he was being 

4 deposed. He just mentioned it in passing, but I 

5 don't believe he did in December. 

6 Q. Did you go on the Internet to look at 

7 what's going in tobacco? 

8 A. I don't. Occasionally somebody will print 

9 out one and leave it by my desk. 


10 

Q. 

Like what? 



11 

A. 

Well, the Minnesota case. 

what's going 

on 

12 

there, the 

Broin case in Florida. 

In just about 

any 

13 

case, somebody will occasionally print out something 

14 

and leave 

it. 



15 

Q. 

Since August of '97 have 

you been asked 

to 

16 

be a consultant in any fashion on any tobacco 


17 

litigation 

? 



18 

A. 

No, not to my knowledge. 

I — since 


19 

August, no 

. No. 



20 

Q. 

How about prior to that? 

I think you 


21 

said — 




22 

A. 

Sometime last summer — 



23 

Q. 

I'm not interested in conversations with 

24 

attorneys, 

just yes or no if you've 

been asked to 

be 

25 

a consultant. 
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1 A. I've not been asked to be a consultant. 

2 Q. Have you personally assisted in any tobacco 

3 litigation? 

4 A. No. 

5 Q. Have you gathered any documents and 

6 provided them to anyone, to your knowledge, that was 

7 subsequently used in litigation? 

8 A. Not to my knowledge. We're always putting 

9 together summaries of different projects. Someone 

10 could have used some of those. If they did, they 

11 didn't tell me, but they could have. 

12 Q. Have you published anything since August of 

13 '97? 

14 A. No. 

15 Q. Have you given any seminars since August of 

16 '97? 

17 A. No, I don't believe. Well, no, I have not 

18 given a seminar. 

19 Q. Have you attended any conferences or 

20 seminars related to tobacco since August of '97? 

21 A. I've attended a CTR meeting and a CORESTA 

22 meeting. 

23 Q. When was the CTR meeting? 

24 A. They have them twice a year, and this was 

25 in December. 
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Q. That's the Council for Tobacco Research? 

A. That's right. 

Q. And what was your position attending as 

a — 

A. They were — they have a sponsor board, and 
I'm on that as head of R&D. 

Q. A sponsor board being what? 

A. The companies that contribute to CTR are 
set on there — I don't know what the exact name of 
that — CTR board. They have a scientific advisory 
board, but I'm not on that. I'm on the — the 
sponsors board is what I call it, for lack of a 
better word. 

Q. How long have you been on the sponsors 
board? 

A. Since I took over R&D in June of 1996. 

Q. Is that June or May? 

A. May was when I was told I was going to be 
taking over, but it was official in June of '96. 

Q. And twice a year you have to attend 
meetings for that? 

A. I do. I don't know if I have to, but I do. 

Q. What do you discuss at those meetings? 

A. Budget. They give us a summary of the 
projects that are done at the various universities. 
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1 They usually have a speaker in to talk about some 

2 work that's been completed from one of the medical 

3 schools or universities. 

4 Q. Where was that meeting held in December? 

5 A. New York. 

6 Q. And which tobacco companies were 

7 represented in December? 

8 A. Philip Morris, Reynolds, Lorillard, B&W. 

9 Q. Who attended on behalf of Philip Morris? 

10 A. Kathy Ellis was there. Morgan was not 

11 there because I think he had resigned. There was a 

12 lady there, but I don't know who she is. That's who 

13 was there from Philip Morris. 

14 Q. Who was there for Lorillard? 

15 A. Chris Coggins, Alex Spears, and another 

16 gentleman I don't know. 

17 Q. Is that the same Chris Coggins that used to 

18 work at Reynolds? 

19 A. Yes. 

20 Q. Did you work with Chris Coggins when he was 

21 at Reynolds? 

22 A. He worked for me. 

23 Q. Did you have an opinion as to his abilities 

24 as a scientist? 

25 A. Quite good. 
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Q. Who was there for B&W? 

A. I forget their names. I've only met them 
at CTR board meetings. I have to get out minutes and 
see who they are. 

Q. Have you had the opportunity to judge Alex 
Spears' reputation for truth and veracity? 

A. On multiple occasions. 

Q. And what is your opinion of his reputation? 

A. Quite high. 

Q. Do you remember me asking you at your 
deposition about a document where Alex Spears was 
mentioned as discussing the potential issue of 
additives and whether or not they would become issues 
in litigation? 

A. I remember you bringing up an Alex Spears 
memo or something. 

Q. Have you talked to him since your 
deposition about that? 

A. No. I've seen him, but I've not talked to 
him about that. 

Q. Was there any discussion at the CTR meeting 
in December about the future of CTR? 

A. Yes. 

Q. What was that discussion? 

A. The discussion was how long do they keep 
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1 their employees. There was no point in funding new 

2 work because we didn't know if we'd still exist. So 

3 the discussion was they weren't going to evaluate 

4 proposals this cycle. 

5 There was a discussion on if the settlement 

6 comes through and CTRs go away, how do they 

7 transition down. Some of the research has a 

8 three-year commitment, and they have two years left 

9 or a year left on it. 

10 Q. Was there a discussion on whether or not 

11 CTR should continue independent of the settlement? 

12 A. Dr. Glenn asked us if his scientific 

13 advisory board and others wanted to find a way with 

14 settlement money or any other way to form another 

15 organization that would fund good research, what 

16 would we think. 

17 And I said, "It would be nice, but we don't 

18 know what to tell you. I don't know how you could do 

19 that. I don't know what would be allowed." The 

20 settlement had some discussion about you can have an 

21 organization like a CTR, but there's not much known 

22 about under what rules that could be established. 

23 His main question centered around did we 

24 think that the settlement money could be used for 

25 that. 
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Q. Dr. Glenn's position with CTR is what? 

A. Chairman of CTR, director. I don't know 

what you'd call him, but he's the head of it. 

Q. Did CTR discuss the litigation at all — 
December? 

A. Only in passing Dr. Glenn mentioned he had 
been in litigation quite a bit of his time, and 
Dr. McAllister had been as well. 

Q. Who is Dr. McAllister? 

A. He's one of the staff there whose main job 
is to keep up with the grants and the publications 
and the progress reports. 

Q. Did anyone else from Reynolds attend with 

you? 

A. Andy Schindler. 

Q. And his position in December of '97? 

A. CEO. 

Q. Have you had discussions with Mr. Schindler 
concerning the litigation outside the presence of 
attorneys? 

A. The same kind I have with my people: How's 
it going? How are you feeling? 

Q. Did you discuss the Minnesota litigation 
with Mr. Schindler? 

A. Yes. Before he went up, he was asking me 
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1 about different topics that might come up, a few — a 

2 couple maybe. 

3 Q. Did Mr. Schindler express his opinion one 

4 way or the other as to whether or not he thought the 

5 settlement pending in congress was a good or a bad 

6 idea? 

7 A. He was — 

8 MR. BELASIC: Object to the form of the 

9 settlements. It is irrelevant. 

10 You can answer. 

11 THE WITNESS: He was supportive of it in 

12 hopes it comes out where we can still do business. 

13 In theory and I think in a philosophical realm, he 

14 would agree to regulation and a settlement. 

15 MR. MAISTROS: 

16 Q. What is your personal opinion on the 

17 settlement? 

18 MR. BELASIC: Same objection. 

19 THE WITNESS: I think it could be very 

20 acceptable, Mike, to curtail time I spend on 

21 exercises like this and my staff spends. 

22 BY MR. MAISTROS: 

23 Q. Prior to today's deposition, have you met 

24 with counsel such as Mr. Belasic to once again 

25 prepare for this deposition? 
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A. I met one time. 

Q. I don't know what you talked to him about. 

I just want to know first. Did you meet? 

A. Yes, one time. 

Q. Who was there? 

A. Mike Johnson and Mark Belasic and myself. 

Q. And how long did you meet? 

A. A couple hours. 

Q. Did you review any documents? 

A. No, I sure didn't. 

Q. Subsequent to the deposition in August, did 
you review any documents just out of curiosity based 
on some of the questions you were asked? 

A. I review documents all the time because of 
my position. 

Q. I'm talking about past documents that may 
have come up in the deposition. 

A. No, I don't believe I went back and looked 
up any past documents in deposition. I told you 
earlier this morning that I ran across that one you 
and I talked about. And I didn't even review it. I 
just looked at it and said, "There it is" and glanced 
at that cover page. 

There are things I'm always looking at 
pulling together a summary of projects and different 
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1 activities, and some of them were in the general 

2 topic area that you asked about in August, but I 

3 didn't review them because of the deposition. 

4 Q. Is there any — anything that I asked you 

5 or anything that you testified about that you went 

6 back and talked about with former employees to ask 

7 them what their knowledge was of it? Not former 

8 employees, just employees. 

9 A. No former employees. You asked me quite a 

10 number of questions about DAP and taste, and I told 

11 you then and I still do believe that it's not as 

12 important as some people think it is. 

13 So I went back and asked some people who 

14 have touted DAP's taste positives, "What kind of data 

15 do you have that would prove that DAP is definitely 

16 by itself a good tool for taste?" because you and I 

17 had this discussion about how good an evidence or 

18 empirical evidence there was. 

19 Q. And you've identified those people today? 

20 A. Watt Dufour, Dave Townsend, and I think I 

21 asked Denny Potter in brands what his opinion was of 

22 his DAP and taste. 

23 Q. What did Dave Townsend tell about DAP and 

24 taste? 

25 A. Well, his opinion was that if you count 
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1 smoothness of smoke as part of taste — which I 

2 don't; I don't consider smoothness an organoleptic 

3 trait — then you would say it, for some smokers, it 

4 provides benefit for improved taste. 

5 All of us at different times talked about 

6 the lack of data we have where you take the same 

7 cigarette with DAP, the exact same cigarette without 

8 in a taste comparison. Usually what you have is 

9 tools like DAP and other blends and other casings and 

10 topdressings, but you're not comparing oranges to 

11 oranges. 

12 The other thing that, based on their 

13 memory, is we — and mine as well — we have a number 

14 of times that we have used DAP in product development 

15 where competitive smokers might like it better and 

16 franchise smokers — our smokers don't. 

17 So if you want to talk about taste 

18 improvement for who are we talking about — our 

19 franchise or competitive smokers? And that's 

20 important — to answer the question, that's an 

21 important distinction you have to make. 

22 Q. Is it your understanding that DAP is only 

23 used in two ways: One is reconstituted tobacco, and 

24 one is the KDN process? What is it? 

25 A. DAP, to my knowledge, was not used in the 
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KDN process when it was up and running. It was 
ammonium hydroxide or anhydrous ammonia, I believe. 
DAP is used in reconstituted sheet, and it's used in 
Eclipse in the first tobacco compartment at very low 
levels. 

Q. And is it your understanding it's used in 
Eclipse totally for taste? 

A. It's primarily used for sheet integrity of 
that processed tobacco, and some believe that it 
helps taste. Again, I haven't smoked, nor have I 
seen comparisons of the exact same Eclipse with and 
without DAP. It's another one of those data holes 
that — as far as I can tell. 

Q. Is it your testimony that the use of DAP in 
Eclipse has nothing to do with pH or pH levels of the 
smoke? 

A. That's true. Not to my knowledge, I've 
never heard anybody use it for that. 

Q. Wouldn't that be true whether it's Eclipse 
or any other cigarette? To your knowledge, it's not 
used? 

A. DAP is not used on it, no. 

Q. It's not used for the purpose of affecting 

pH? 

A. No, not to my knowledge. 
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1 Q. Is it true historically, to your knowledge, 

2 no cigarettes have been sold at Reynolds that was 

3 processed with DAP for the purpose of affecting pH? 

4 A. Not that I'm aware of. There could be 

5 those theories and people, you know, stated them, but 

6 since I have been involved in product development 

7 since the '90s I've never heard DAP wanting to be 

8 used for pH, for nicotine yield, or anything like 

9 that. It's always been taste or sheet integrity or 

10 burn control. 

11 Q. Would your answer be the same with respect 

12 to the use of gaseous ammonia? 

13 A. What I understand gaseous ammonia was used 

14 for was in the KDN process, and it was looked at for 

15 use in ammoniation of products probably for the same 

16 reasons, but it was before my time. You know, I 

17 don't why product developers would have looked at 

18 gaseous ammonia. I wasn't around to hear the 

19 reasons. But the folks today that work for me 

20 believe that DAP does as good or better a job than 

21 gaseous ammonia for those three goals or objectives. 

22 Q. Is there any other form that 

23 ammonia-related substances take other DAP and gaseous 

24 ammonia that are utilized by Reynolds? 

25 A. There has been some ammonium hydroxide 
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1 used, but I'm not familiar with the details. 

2 Q. In what process? 

3 A. I don't really know. I do know that 

4 ammonia is used to check solids and solubles. You 

5 take a water slurry, and you add ammonium hydroxide 

6 to it and get an estimate of pH, but it's used as a 

7 testing thing there to see if your solubles are in 

8 solution. Ammonium hydroxide has been used in our 

9 products, but I'm not familiar with why and the 


10 details. 

11 Q. You're familiar with G7-A? 

12 A. Vaguely, yes. And I asked some questions 

13 of Watt Dufour about it and Hal Guess when there was 

14 mention of a project in the newspapers called 

15 "Winston B," which was before my time. 

16 Q. I'm sorry. Winston what? 

17 A. B. It was before my — you know, somewhere 

18 in the late '70s or '80s. I didn't come to Reynolds 

19 until ' 84 . 

20 Q. The reconstituted sheet — there is or was 

21 a reconstituted sheet G7-A? 

22 A. Yes. 

23 Q. And it did contain ammoniated treated 

24 reconstituted sheet? 

25 A. Yes. 


HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



63 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. And how was the ammonia applied to G7-A? 

Was it gaseous? Was it DAP? 

A. I'm not sure, but I think they tried for a 
while gaseous ammonia. That might have been what was 
in G7-AE, and they tried ammonium hydroxide. When 
DAP started being use in G7, I don't know the 
relationship to that to G7-A. You'd have to ask one 
of my product developers. 

Q. Have you heard of G-18? 

A. Of what? 

Q. G-18? 

A. G-18? I've heard of G-19. That's expanded 
tobacco, but I don't know what G-18 is. There 
probably is one since there's a G-19, but I don't 
know what it is. 

Q. Do you know what a G-25 is? 

A. A little bit. 

Q. What is it? 

A. I believe it's DAP, but I'm not sure. It's 
a reconstituted sheet that was looked at in Winston 
Select for probably less than a year. 

My mike. Sorry. 

G7-25 was used for a while in Winston 
Select. I don't know where else it was used. It 
might have been used in Dakota, but I think that was 
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1 another sheet in Dakota. And then we found a sugar 

2 ratio to nicotine in blend that tasted better; so we 

3 got rid of G7-25 out of Winston Select. 

4 Q. What is your knowledge of Reynolds' use of 

5 Freon? 

6 A. Well, when I came in '84, Bob Suber came 

7 the same time I did, and he was telling me that we 

8 use a Dupont material — a Freon from Dupont to 

9 expand tobacco, and he thought I'd be interested in 

10 knowing that since I came from Dupont — had worked 

11 there a couple years. 

12 And he began discussing in the late '80s 

13 the growing concern about Freon and the ozone layer, 

14 Freon 11 and others. And we began looking at other 

15 Freons that, under laboratory conditions, didn't 

16 affect or affected very little ozone. As a 

17 substitute, Dupont had made a variety of compounds 

18 that they believed would be and did turn out to be 

19 replacements for Freon, refrigeration and other 

20 things. And we were looking at how we would evaluate 

21 those to get out of Freon. 

22 Q. When did Reynolds get out of Freon? 

23 A. Early '90s, if not earlier. 

24 Q. Would they have been using Freon in '93 or 

25 '94? 
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1 A. I don't know. You'd have to ask — you'd 

2 have to ask Bob Suber. I think we were using C02 by 

3 then, but I don't know. 

4 Q. Would Dave Townsend know when Reynolds 

5 stopped using Freon? 

6 A. He might. Better people to ask are PT&D 

7 people like Gray Flinchum, our scientific and 

8 regulatory affairs people like Bob Suber. They would 

9 be more apt to be able to tell you the exact time. 


10 

Q. 

Has anyone left 

Reynolds since August 

of 

11 

'97 when 

you were deposed 

that you were 

friends 


12 

with? 





13 

A. 

Well, Jim Phillips retired. 

He worked for 

14 

me and was a friend of mine — is a friend of mine. 

15 

There are 

: a number of R&D 

people who have reached 

16 

55-30 or 

55-25 that have 

taken packages 

, maybe 

eight 

17 

Q. 

Who are they? 




18 

A. 

Oh. Let's see. 

There's Jim 

Phillips 

that 

19 

I mentioned, Ken Rush, Harold Threat. 



20 

Q. 

Harold? 




21 

A. 

Threat, T-h-r-e 

-a-t. Charlie 

Green 


22 

Wolfgang 

Dahne worked in 

Tobacco International, 

but 

23 

they had 

a going-away party for him in 

December 

• 

24 

Q. 

Who was that? 




25 

A. 

Wolfgang Dahne. 

He was head 

of 



HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



1 international R&D. I think Bob Hege, who left 

2 recently, but that's since August. There are a 

3 couple of guys I think that are before all this. Ken 

4 Swicegood was one of them, but since August those are 

5 the ones I recall. 

6 Q. What was Phillips' position when he left? 

7 A. He was head of new cigarette technology, 

8 which included Eclipse — was primarily Eclipse. He 

9 had formerly been head of PT&D that I mentioned 

10 earlier. 

11 Q. Did any of the individuals, that you 

12 identified as leaving, work on nicotine? 

13 A. Not per se. 

14 Q. How about on anything relating to nicotine? 

15 A. Well, Charlie Green in his whole career has 

16 dealt with some nicotine issues as a chemist. I 

17 don't think Jim Phillips has worked on nicotine, per 

18 se. He's obviously been involved in product 

19 development, and you look at tar and nicotine and CO 

20 yields and other target compounds. So that's an 

21 indirect, but nicotine is part of that array. 

22 I don't think Harold Threat or Ken Rush in 

23 recent years had anything to do with a project that 

24 would involve nicotine. 

25 Dahne probably not. I mean he's — as head 
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of R&D, he's got to be aware of the ISO numbers of 
brands sold by Tobacco International, but being 
involved directly in nicotine, no. 

Q. What are the ISO numbers? 

A. That's a method of machine smoking 
cigarettes in Europe and Asia. We have FTC here. 

They have ISO. They're very similar. 

Q. Since August of '97 have you been 
interviewed by anyone from the government: FDA, FTC, 
F.B. I. ? 

A. No. 

Q. Have you been interviewed by the media? 

A. A couple of times. 

Q. What was the subject? 

A. Well, one time out of one of these court 
cases I talked with a reporter in the New York 
Times. He spent most of his time with Dave Townsend, 
but through on a teleconference call, he was asking 
who he would talk to about Project EW, and I gave him 
Dave Townsend's number. 

I had a — I don't know what you'd call 
this kind of interview. We had Barry Meyers from the 
New York Times talk to Peggy Carter who relayed 
questions to me, and I answered them and relayed them 
back. 
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Q. What kind of questions? 

A. What were they about? They were about some 
of the statements of the paper that reported on Mike 
Shannon. They wanted — the reporter wanted to know 
what our yield of tar and nicotine per — ranges per 
ultra low tar was. Wanted to know what we thought 
about a statement that had been made, according to 
him, about Michael Shannon saying we primarily use 
blending to target nicotine yields. 

Q. Did you ever read any of Mike Shannon's 
deposition to see if anything these reporters were 
telling you was close to the truth? 

A. No. 

Q. Was that article printed? 

A. Yes, I believe it was. 

Q. In the New York Times? 

A. Yeah. He quoted how Peggy Carter, as 
spokesman for the company, answered those questions. 

MR. BELASIC: When you're done with this 
portion, it's a good time for a break. 

MR. MAISTROS: Sure. We can take a break 

anytime. 

THE VIDEOGRAPHER: Off the record at 

10:56 a.m. 

(Recess.) 
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1 THE VIDEOGRAPHER: On the record at 

2 11:11 a.m. 

3 BY MR. MAISTROS: 

4 Q. Dr. Burger, do you recall any of the 

5 specific responses you gave to the New York Times 

6 reporter concerning inquiries she had of Reynolds? 

7 A. It was he, Barry Myers. And, as I said, it 

8 was through Peggy Carter. I told him our ultra low 

9 tar blends tended to run from less than .5 

10 milligrams of tar to 5.5 — our blends did and that 

11 the nicotine was less than .05 to .55, somewhere in 

12 there. 

13 I told him that we reached those by — 

14 those tar levels by blending and use of things like 

15 expanded tobacco and reconstituted sheet and 

16 ventilation of filters, porosity of paper, that sort 

17 of thing. 

18 Q. Are you sure this wasn't in response to 

19 inquiries about a suit alleging that low tar 

20 cigarettes were a fraud on consumers? 

21 A. It could have been. He didn't say that. 

22 He talked about Mike Shannon and the reference to 

23 Doc. 

24 Q. Reference to what? 

25 A. Some guy — some person called "Doc" that 
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1 was supposedly an FDA interviewee. I don't — he had 

2 asked Peggy Carter did she know that Mike had 

3 talked — Mike Shannon talked with the FDA people. 

4 She asked me that, and I said, "No, I didn't — I 

5 didn't know that. I knew he did a New York 

6 deposition." 

7 He — after he asked those questions, he 

8 told her that Steve Goldstone had met with staff at 

9 the New York Times that morning for an interview and 

10 said that our answers seemed to be in concert with 

11 what his answers were, and did we know that he had 

12 done that. No, I didn't. 

13 Q. Were you aware that certain people were 

14 interviewed by the FDA back whenever in '93 or '94? 

15 A. Yeah. As I said back in August, somebody, 

16 the FDA or the Justice Department or whomever had 

17 been down to Reynolds to look at our processing — 

18 some investigators. And they talked with Tom 

19 Perfetti and Dave Townsend and some engineer from 

20 operations. I don't know who it was. Bob DiMarco 

21 had told me, as I stated in August, that some FDA or 

22 somebody had come by and talked to him at his house. 

23 Q. But you were not aware that somebody had 

24 spoken to Shannon? 

25 A. No. And I still don't know if they did or 
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1 didn't. I don't know if that's true or not. 

2 Q. Have you been asked — before me today have 

3 you been asked about your opinion as to Michael 

4 Shannon's capability as a scientist? 

5 A. Not per se. I mean. Bob DiMarco and I have 

6 talked about Mike Shannon's management capability, 

7 his taskmaster kind of personality and how good he is 

8 at getting things done. But other than that, his 

9 capability as a scientist I don't recall talking with 

10 anyone about then or now. He's got a bachelor's 

11 degree in chemistry, I believe. I guess he could 

12 call himself a scientist, but I believe technically 

13 he was a product developer. 

14 Q. Do you know what his title was when he 

15 started at Reynolds? 

16 A. No. When he very first started, I don't 

17 recall if that was in QA or if that was in chemistry 

18 in R&D. I don't know. If it was chemistry and R&D, 

19 he would have been called a technician or a 

20 technologist, but I don't know that much about his 

21 early career days. 

22 Q. Do you know if he was ever called a 

23 scientist when he was employed at Reynolds? 

24 A. I don't know. 

25 Q. Does Reynolds have titles such as 
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1 Chemist I, Chemist II? 

2 A. Yes. 

3 Q. Do you know if he was ever identified as a 

4 chemist at Reynolds? 

5 A. Could have been, but I don't know. 

6 Q. Have you ever gone back and looked at any 

7 of the work he has done? 

8 A. Only work he was doing for me. He gave me 

9 a review of Beta 90 project in 1990, he and his 

10 staff, and where they had been. Prior to that when 

11 he worked for Bob Lloyd on Premier, he was looking at 

12 different possible components for an insulator to the 

13 carbon heat source on Premier, and he reviewed some 

14 of that work with me at that time. 

15 Q. What is Beta 90? 

16 A. Well, it was a project that tried to 

17 approach the reduction in smoke yields of target 

18 compounds that Premier had, but it was a cigarette 

19 that burns down. It wasn't a cigarette that heated 

20 tobacco. The origins of the beta 90, you get — 

21 different people have different opinions of that word 

22 "Beta 90." 

23 I always thought but Mike said that he — 

24 when I asked Mike, that there was a 90 percent 

25 reduction or get 90 percent of the way of Premier in 
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1 reduction of smoke constituents. He said that might 

2 have had something to do with it, but since Premier 

3 was called "Alpha," another project to try to get the 

4 same goals was rationally called "Beta," and 90, some 

5 people think was the year 1990 that they were 

6 supposed to have a product by. Others say that it 

7 was 90 percent reduction. And Mike wasn't sure who 

8 was absolutely, you know, correct where the word 

9 90 — where the number 90 came from. 

10 Q. When you're talking about a 90 percent 

11 reduction, you're talking about over the results of 

12 Premier? 

13 A. You get 90 percent of the way of the 

14 reductions of smoke constituents that Premier has. 

15 Q. So it would be almost as good as Premier? 

16 A. Almost as good; that was the effort. 

17 Q. Why did Reynolds move to a burning 

18 cigarette as opposed to a heat cigarette? 

19 A. Because they felt like, as I understand it, 

20 because I inherited the project, but I talked to Bob 

21 DiMarco and others about it. They felt like there 

22 was a market for a cigarette that gave the benefits 

23 of Premier but wouldn't be the novelty or the oddity 

24 of a cigarette that doesn't burn down would be. 

25 So they felt like there would be a 
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1 significant number of cigarette smokers who could 

2 never get used to Premier not going down in size in 

3 an ashtray and having to flip it and that sort of 

4 stuff. 

5 Q. Was Beta 90 going to burn all the way down? 

6 A. Yes, down to the ordinary length any other 

7 cigarette does. 

8 Q. How was it going to achieve those almost 

9 comparable reductions in compounds that Premier 

10 achieved? 

11 A. Primarily through what's called "inert 

12 fillers," using solids that stay in the ash and don't 

13 contribute to the smoke stream. It was going to use 

14 a heavy load of humectant like glycerol. That was — 

15 they were looking at carbon scrubber filters to take 

16 out gas-phase components along with efficient 

17 cellulose acetate tow for tar. So they were looking 

18 at a new generation of filters, and in the tobacco 

19 rod inert material that would stay with the ash and 

20 not contribute to the smoke. 

21 Q. What happened with Beta 90? 

22 A. We never got to a point where we could have 

23 an acceptable product anywhere near those reductions, 

24 and we found that some bioassays would go up while 

25 others would go down. Like, sisterchromatid exchange 
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1 activity would be the same. 

2 THE COURT REPORTER: Could you repeat that 

3 word, please? 

4 THE WITNESS: Bioassays? 

5 THE COURT REPORTER: Sister? 

6 THE WITNESS: Chromatid exchange. 

7 Sisterchromatid exchange is an assay. 

8 A sisterchromatid exchange assay might go 

9 up in activity away from Premier where Ames would go 


10 

down like 

Premier. So some assays would go up while 

11 

others went down. 

12 


BY MR. MAISTROS: 

13 

Q. 

For measuring the same compound? 

14 

A. 

It's a measurement of biological activity 

15 

and toxicity. 

16 

Q. 

But would you be measuring the biological 

17 

activity 

of the same compound with a different 

18 

result? 


19 

A. 

Same cigarette smoke. 

20 

Q. 

Same cigarette smoke? 

21 

A. 

Yeah. 

22 

Q. 

You were measuring the biological activity 

23 

of the whole smoke as opposed to parts of the smoke? 

24 

A. 

That's correct. That's correct. 

25 

Q. 

What was the projected, desired, or set 
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1 goal of the cigarette insofar as nicotine content was 

2 concerned? 

3 A. We didn't have a goal for the nicotine 

4 content. The assumption would be you would have to 

5 have at least the nicotine yield of Premier or maybe 

6 Now or Carlton or one of the other ultra low tar 

7 brands, but we didn't have it as a goal. 

8 Q. Why was that the assumption, though? 

9 A. That seems to be the level that's the 

10 minimum level required for taste and acceptance by 

11 smokers. So it was a reasonable assumption that it 

12 would have to have a nicotine yield in that area at 

13 best, if not a little more, if not the nicotine yield 

14 of an upper-end ultra low tar like a Vantage Ultra 

15 Low Tar or something like that. 

16 Q. Would that be .65? .55? 

17 A. We never did set any numbers down, but they 

18 were thinking somewhere between .1,.2 nicotine to .5 

19 would probably be where we needed to be with FTC. 

20 But, you know, we were going to let the smoker tell 

21 us what the best-tasting cigarette was. So we didn't 

22 really know where it would come out. 

23 Q. When you referred to the minimum necessary 

24 for acceptable taste, is that a phrase? A term of 

25 art? What is that? 
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1 A. We know nicotine plays a cigarette role in 

2 taste and in mouth sensation and in throat 

3 sensation. We know other components of smoke do as 

4 well, both tar and gas phase. We just used the 

5 commercial successes that are out there now in the 

6 ultra low tar category to make the assumption I 

7 referred to. But we always were open to the fact 

8 that it might be lower or higher for a Beta 90 

9 cigarette. We'd have to see. 

10 Q. Is the — the numbers you used for the 

11 potential target range of Beta 90 of .1 to .5 

12 nicotine by FTC method — is that something that 

13 Reynolds determined was a minimum acceptable amount 

14 for this minimum taste acceptance? 

15 A. No. It was just empirical that that's 

16 where the ultra low tars are today. We probably 

17 have — I don't recall discussions if we had a 

18 Beta 90 in the lights area, then we would talk about 

19 what tar range and what window of nicotine should be 

20 there for taste. 

21 Q. Was it always to be a light cigarette? 

22 A. We thought Beta 90 would have two 

23 versions: lights and ultra low. We never looked at 

24 it for full flavor. And we — 

25 Q. I'm sorry. 

HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



78 


1 A. We probably — I don't recall now — always 

2 tried to have 10 milligrams of tar or much less. 

3 That seems to be what I recall. You know, a 

4 10 milligram would be the highest brand style we 

5 would have, and other styles would be much lower. 

6 Q. Now, was there a Beta 90 developed that had 

7 .5 milligrams nicotine? 

8 A. I don't know. We never — we never — when 

9 we had different prototypes, what I would typically 

10 ask when they showed them to me to smoke on Beta 90 

11 was "What tar level is this?" 

12 Sometimes Mike and his group would make me 

13 smoke it first before I told them, you know, what I 

14 thought. And then they would tell me what it really 

15 was. I don't remember ever asking about nicotine 

16 yield. 

17 Q. Is there a taste component to tar? 

18 A. Well, yes. Many — back to the art — term 

19 of art you referred to, prior to me coming to 

20 Reynolds and for the first few years I was there, a 

21 number of product developers believed tar is taste. 

22 That was a phrase they used "tar equals taste." 

23 Since then we've learned that some gas-phase 

24 components are important for taste. 

25 Q. Such as? 
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1 A. Well, there are some who believe that some 

2 phenolics are important for taste. There are a 

3 certain level of carbonyls that have worked for 

4 taste. Many believe that the taste components of 

5 coffee and tea, chlorogenic acid, ellagic acid, 

6 things like that, are probably organoleptics. We're 

7 trying to figure out what they are. We've got a 

8 program now to look at taste acceptance versus peaks 

9 on the GC, but we haven't identified them yet. 

10 Q. What's that? 

11 A. Pyrazines are another group that are 

12 probably very important. 

13 Q. What's your program called that you're 

14 doing now? 

15 A. Superior Cigarette. Let's see. Yeah, 

16 Superior Cigarette Project. 

17 Q. Okay. And as part of Beta 90, did Reynolds 

18 conduct research to determine what percentage of 

19 nicotine passed through the bodies of smokers that 

20 smoked Beta 90 prototypes? 

21 A. I don't believe we ever did that. That 

22 doesn't come to mind. No. I doubt it. 

23 We — they had to develop and they never 

24 got there. They had to develop a cigarette that 

25 tasted good enough to be worth doing that — any kind 
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1 of research on. So they used short-term chemistry 

2 and short-term bioassays and taste panels, but they 

3 never got a cigarette we would have gone further 

4 with. 

5 Q. How did Reynolds achieve the low nicotine 

6 and low tar content of the tobacco that was being 

7 used in Beta 90? 

8 A. They had different inert fillers. They 

9 could use a starch. They could use carbon — highly 

10 purified carbon, calcium carbonate, mixtures of stuff 

11 like that. The — 

12 Q. This is in the rod? 

13 A. Yeah, the tobacco rod. 

14 The conventional wisdom is that a lot of 

15 the compounds of concern in smoke are from the 

16 protein, waxes, and oils in tobacco that end up in 

17 the tar. So if you could replace the protein, waxes, 

18 and oils in the tobacco rod with something that was 

19 inert, you would get a reduction in tar and nicotine 

20 and compounds of concern. 

21 Q. If you were adding certain compounds to the 

22 rod, did they have the effect of eliminating these 

23 proteins, waxes, and oils? 

24 A. It makes a smaller part of the tobacco rod 

25 be traditional tobacco leaf. You could take a 
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1 chalky, a starchy sheet, put water suspensions of 

2 tobacco on it so that it had tobacco taste, but it 

3 replaces a lot of the biomass of the tobacco rod; so 

4 you have less of those precursors of some of those 

5 compounds of concern. 

6 Q. Where did you get that water suspension of 

7 tobaccos? 

8 A. We used it on Premier. We looked at it in 

9 XB. All you have to do is you could take a 

10 modification of the G7 process where you bathe the 

11 tobacco sheet with a tobacco lamina over and over 

12 with water. You take that water-soluble material 

13 that comes out of permeating the tobacco sheet over 

14 and over, and you've got water solubles in it, 

15 including organic acids, nicotine, other materials 

16 that I don't know what the chemists would call them 

17 that seem to help the taste. And you put that on 

18 that sheet, whether it be starch or calcium carbonate 

19 or whatever. 

20 Q. Would the most prevalent compound in that 

21 water soluble, other than a water, be nicotine? 

22 A. I don't know. I don't know if that would 

23 be the most prevalent or not. I've never asked that 

24 question. 

25 Q. What do you think would be the most 

HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



82 


1 prevalent compound? 

2 A. Nicotine would probably have its fair 

3 share, so to speak, but they would be probably be 

4 starches, organic acids, some basic materials, some 

5 organic salts, that kind of — anything that would be 

6 water soluble, and nicotine is water soluble; so it 

7 would definitely be there. 

8 Q. Was this, whatever it's called, processed 

9 tobacco — was that something that was utilized just 

10 for Beta 90, or has that been used before? 

11 A. It was similar to the tobacco suspension we 

12 sprayed on the alumina beads in Premier. So a 

13 similar approach was taken so that you get rid of the 

14 same macromolecules, protein, what have you. We 

15 looked at it as one of the tools in Project XB to 

16 lower tar-to-nicotine ratio. Those are the only 

17 areas I'm aware of that were looked at. 

18 Q. This spray extract — at some point did it 

19 take a solid powder form? 

20 A. In Premier the tobacco suspension was dried 

21 to a powder and then resuspended in water — the 

22 tobacco suspension was. So it was at one stage 

23 powder-like. 

24 In the case of Beta 90 and in the case of 

25 XB, the prototypes they tried to develop, I believe, 
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1 were kept in water suspension and then sprayed on, 

2 sprinkled on, whatever. It was lab-scale stuff, and 

3 it wasn't anything exotic. They might take a nozzle 

4 and spray it across this sheet in Beta 90 area, but 

5 it was liquefied tobacco, for lack of a better term, 

6 that was devoid of the other things like proteins, 

7 waxes, and oils, and then it was always blended with 

8 regular tobacco so that you had sheet strength, and 

9 it was something you could cut. 

10 Q. Was there ever any thought given to using 

11 the liquefied tobacco to apply to the reconstituted 

12 sheet and just use reconstituted tobacco in Beta 90? 

13 A. I don't think so. If there was, I don't 

14 recall it. It could have been thought about before I 

15 got the group under me, but it — we wouldn't have 

16 had an interest in it because we already had 

17 reconstituted sheet, and we had already tried 

18 cigarettes that were mostly reconstituted sheet, and 

19 we knew that was a dead-end street. 

20 So the effort on Beta 90 was to concentrate 

21 on newer kinds of inert fillers and kinds of things. 

22 Reconstituted sheet will bring the chemistry down and 

23 bring the toxicity down, but it has a limit to how 

24 much you can use without having taste negatives with 

25 smokers. 
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1 Q. If you have a — by the way, to get this 

2 water soluble, is there a term of art for the water 

3 in the tobacco suspension flavors that are left? Is 

4 there something that's called for Beta 90? 

5 A. Tobacco suspensions is what they called it 

6 when they were telling me about it. It was only one 

7 part of a number of things they looked at. 

8 Q. Is tobacco — 

9 A. I don't recall a particular term of art 

10 they used for it. They might have called it "tobacco 

11 spray." I don't recall. 

12 Q. The tobacco suspensions or tobacco spray — 

13 was it derived from a particular type of tobacco? 

14 A. They would look at different kinds of 

15 tobacco, but ideally their thinking they shared with 

16 me was always, you know, if a typical American-blend 

17 cigarette is 35 percent burley and 50 percent 

18 flue-cured and 15 percent Turkish, then what you make 

19 a tobacco suspension or water extract from ought to 

20 be somewhere along those same lines or combinations. 

21 That was the assumption. 

22 Now, if they developed a prototype that was 

23 low in impact, they might up the amount of burley in 

24 that material for Beta 90. I don't remember the 

25 nuances of the — you know, if they got a prototype 
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1 that was too sweet or too mild, then burley might 

2 have been upped in that or used as a tobacco for a 

3 suspension. 

4 Q. The impact you're referring to is nicotine 

5 impact? 

6 A. Nicotine, nitrogen. There's a number of 

7 things that people believe provide that impact. 

8 Ammonia is one of them that's in burley. As far as I 

9 know, burley is probably the highest or among the 

10 highest natural ammonia container, and it's 

11 considered to contribute to the taste. 

12 So in the case of burley, you're talking 

13 about nitrogen; you're talking about ammonia; you're 

14 talking about its array of acids, organic acids, and 

15 you're talking about nicotine, all of those things. 

16 Q. Is it your testimony that the water — 

17 sorry — tobacco suspensions or spray that were 

18 utilized for Beta 90 were obtained from the 

19 reconstituted process? 

20 A. They could have been. I don't recall the 

21 details. That's a likelihood. You would take — we 

22 have a Shed 181, which is our R&D reconstituted sheet 

23 facility, and you'd make a special run over there, 

24 throw away the solids and keep the water bath. 

25 Q. Shed 181 is just the reconstituted R&D 
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It does make some commercial runs, but it 


1 facility? 

2 A. 

3 also is a pilot plant for R&D for product 

4 development. 

5 Q. Where is the commercial facility? Is it by 

6 Whitaker? 

7 A. Yes. I believe it's Building 603, 

8 something like that. It's the one FDA people went 

9 through. 

10 Q. Was any of the tobacco suspensions obtained 

11 from that building for Beta 90? 

12 A. Not to my knowledge. It would have been 

13 inefficient costwise because they make larger-volume 

14 runs, and to shut it down for a small-capacity run 

15 would have been cost ineffective. 

16 Q. I'm not suggesting that tobacco was made 

17 there. I'm just asking if any of the water solubles 

18 from the recon process at Building 603 was used in 

19 Beta 90. 

20 A. In Beta 90, I don't believe so. I don't 

21 know, but I don't believe so. 

22 Q. Were there any projects going on similar to 

23 Beta 90 at the time Beta 90 was going on? 

24 A. XB that we've talked about earlier, the low 

25 tar-to-nicotine cigarette. 
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1 Q. How did that differ from Beta 90? 

2 A. It didn't use inert fillers. It used 

3 blending and stalk position. You and I talked last 

4 time about levulinic acid. It took a look at 

5 levulinic acid. It took a look at sugar reactions 

6 with amino acids in tobacco. They tried a number of 

7 things for that XB project, but it didn't use inert 

8 fillers as did Beta 90. 

9 They compared notes, I'm sure. Especially 

10 we moved Beta 90's project focus from Beta 90 to 

11 XC — was the name of the project. And it was to 

12 concentrate irregardless of the tar on a decreased 

13 toxicity and decreased biological activity 

14 cigarette. So the XB group and the XC group often 

15 compared notes to see what both groups were finding 

16 in the way of progress. 

17 Q. How did XC differ from Beta 90? You just 

18 told me what the goal was, but how did it differ in 

19 construction? 

20 A. It was still possible to use inert fillers, 

21 but they didn't have to stick to that. They could 

22 use other things. And they concentrated a lot — XC 

23 did a lot on low nitrogen blends and a lot on carbon 

24 filtration. 

25 Q. Did any of the Beta XC work result in 
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Project EW? 


2 A. Yes. It gave us some tools for EW. It was 

3 the ancestor of it, in my judgment. 

4 Q. Project XC never made its way into the 

5 commercial market? 

6 A. No. 

7 Q. Project EW did? 

8 A. Yes. 

9 Q. And how — what difference was there 

10 between XC and EW? 

11 A. Well, it was just — in my view, it was on 

12 a linear progression; it was just father down the 

13 road. XC looked at puffed tobacco and reconstituted 

14 sheet more in larger components of the blend than did 

15 EW. 


16 

Q. 

And 

EW has 

a carbon filter, does it 

not? 

17 

A. 

Yes . 

What 

we call the "CS Filter." 

Our 

18 

patent 

is called the 

carbon scrubber filters. 


19 

Q. 

What 

stage 

is Project EW today? 


20 

A. 

It' s 

working on improved prototypes 

over 


21 the one we had in Oklahoma City and improved 

22 prototypes for Tobacco International introduction. 

23 Q. It's not being test-marketed? 

24 A. Not any longer. 

25 Q. Do you know why? 
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1 A. It didn't do well in Oklahoma City. 

2 Q. How — who would know more about whether or 

3 not Project EW did well in Oklahoma City — you or 

4 Dave Townsend? 

5 A. I'd say I'd rate our knowledge the same, 

6 maybe mine's even better because I worked closer with 

7 the marketing people who did the data. 

8 Q. Do you know if Project EW was taken off the 

9 market because Reynolds was rolling out Winston No 

10 Bull? 

11 THE COURT REPORTER: Winston what? 

12 MR. MAISTROS: No Bull. 

13 THE WITNESS: It was taken off — it was 

14 trickled down. And when they rolled — got rid of 

15 Winston Select EW, going with No Bull was part of the 

16 reason for doing that, as I understand it. 

17 BY MR. MAISTROS: 

18 Q. Wasn't the real reason and the only reason 

19 Project EW — I'm sorry — Winston Select in 

20 Oklahoma was pulled because marketing didn't want to 

21 have two different campaigns going at the same time? 

22 MR. BELASIC: Objection to the form. 

23 THE WITNESS: That was not told to me. 

24 That was — Winston Select, that continued to be in 

25 the market, went back to the original Winston 
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1 Select. No Bull coming on was at the same time. It 

2 was a good point to do both in Oklahoma — is the way 

3 I understand it. I never heard any comment about 

4 having two projects at once in a test market, and 

5 Oklahoma City wasn't a test market for No Bull 

6 anyway, Florida was. 

7 BY MR. MAISTROS: 

8 Q. Was Oklahoma City the only place Winston 

9 Select — is Winston Select and EW one and the same? 

10 A. Winston Select without the designation EW 

11 is that cigarette I referred to earlier that used 

12 G7-25 for a little while, and then we went to a 

13 three-two sugar-to-nicotine ratio. It was an effort 

14 to make a smoother Winston because competitive 

15 smokers said Winston was too harsh, too hot, and 

16 things like that. 

17 So when EW came along, they wanted to do it 

18 in the test market, and they wanted to try Winston 

19 Select as the host brand style. And they selected 

20 Oklahoma City because of it's the center of the 

21 country and its demographics to try it in. 

22 Q. And the primary difference between EW 

23 Winston Select and Winston Select was the carbon 

24 filter? 

25 A. And low nitrogen blend, both. 
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1 Q. And the combination of those two had the 

2 effect of reducing certain compounds of certain, did 

3 they not? 

4 A. Yes. 

5 Q. And which compounds of concern did EW 

6 reduce? 

7 A. Well, carbonyls significantly, 70, 

8 80 percent; compounds that yield free radicals and 

9 the measurement of free radicals, at least 70, 

10 80 percent; hydroquinone and things like that; 

11 butadiene, xylene — they were thought to be 

12 precursors of free radicals in smoke. They were 

13 reduced, and the free radicals were reduced. 

14 Vinyl chloride — and this is true of most 

15 carbon filters — there's not much in smoke to begin 

16 it, but it takes it out or it reduces it quite a 

17 bit. 

18 Hydrogen cyanide, oxides of nitrogen — 

19 those are ones that come to mind that are 

20 significantly reduced. Some of the nitrosamines are 

21 reduced, at least two of the three. Those are the 

22 ones that come to mind. 

23 Q. These are tobacco-specific nitrosamines? 

24 A. Yes. 

25 Q. Now, were Ames tests done on these 
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1 cigarettes? 

2 A. Yes. 

3 Q. And did you get reduced Ames numbers? 

4 A. Yes. Yes. TA-98 and some of the time 

5 100 — TA-100 is down; sometimes it isn't. It's a 

6 highly variable bacteria; so its rate of mutation is 

7 hard to stabilize. 

8 Q. Before a cigarette like EW made its way to 

9 the Oklahoma test market, it went through internal 

10 test panels, did it not? 

11 A. Yes. 

12 Q. That's Reynolds' employees? 

13 A. Primarily, but we also have, if we choose 

14 to use them, some nonemployee panels. 

15 Q. Is there a progression, first you go with 

16 Reynolds' employees or internal panels? 

17 A. Yes. The typical progression is we have a 

18 sensory evaluation discrimination panel. It's called 

19 SED. You may have before or at the same time or 

20 after expert — employees that are expert smokers. 

21 Then if you're onto something there, then you could 

22 go to this nonemployee panel where people in this 

23 area who are smokers of any brands — competitive 

24 brands, our brands, whatever, are brought in and the 

25 cigarettes are tried in there. 
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1 Q. Did EW go through all three of those 

2 panels? 

3 A. They went to an expert panel in SED, and it 

4 may not have — I just don't know. It may not have 

5 gone through that local expert panel because we may 

6 have taken it, and I know we did take it, to consumer 

7 panels in the field. And we may have skipped that 

8 step. I don't know. You'd have to ask Doug Webber 

9 that question. 


10 Q. Doug who? 

11 A. Webber. He's in charge of consumer 

12 testing. 

13 Q. This consumer panel — that's the step just 

14 before test marketing in Oklahoma? 

15 A. Yes. 

16 Q. Isn't it true that EW passed with favorable 

17 results all those test panels? 

18 A. No. 

19 Q. Which ones didn't it pass? 

20 A. The — there were some studies done with 

21 competitive smokers that it didn't fare as well. It 

22 was barely paritied to Winston Select on those 

23 panels, and it was not paritied to competitive 

24 brands. 

25 Q. Is it a prerequisite that the cigarette 
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1 pass these three or four preliminary panel tests 

2 before it's test-marketed? 

3 A. It's not a prerequisite; it's a typical 

4 pattern. But in the case of EW, it didn't pass all 

5 of those when we test-marketed it. 

6 Q. And when did Reynolds discover that it 

7 wasn't doing well in the test market? 

8 A. Well, they did a read at three months and 

9 at six months, and it had gotten up to a share of 

10 market about the same as Winston Select in other 

11 cities of that size. And it just lingered there. It 

12 may have come down a little bit and just lingered 

13 there. 

14 So it was replaced back with its regular 

15 Winston Select. We went back to the drawing board to 

16 improve the taste and the performance of that 

17 cigarette, and we're still working on that. 

18 Q. What is your testimony as to who made the 

19 decision to pull EW from the test market? 

20 A. I don't know who made that decision. I 

21 think the Winston Brand Group in marketing downtown, 

22 and Lynn Beasley would have had to agree to it. 

23 Q. In marketing? 

24 A. Yeah. 

25 MR. MAISTROS: We have to change tapes. 
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1 And if there's not a strong objection, we can break 

2 for lunch now, Mark. 

3 MR. BELASIC: Whenever you want. 

4 MR. MAISTROS: Do you want to break for 

5 lunch? 

6 THE WITNESS: Sounds good to me. 

7 THE VIDEOGRAPHER: This concludes 

8 Tape No. 1 of the deposition of Gary Burger. The 

9 time is 11:48 a.m. 

10 (Lunch recess.) 

11 THE VIDEOGRAPHER: On the record at 

12 12:34p.m. 

13 MR. MAISTROS: 

14 Q. Would it be fair to characterize Winston 

15 Select EW as an effort by Reynolds to market a 

16 cigarette that had less biological activity? 

17 A. Among other things, yes. Uh-huh. 

18 Q. I don't know if there's a — if there's a 

19 names for those types of cigarettes. 

20 A. We refer to them as cigarettes with a 

21 potential to reduce risk. 

22 Q. Okay. I'm interested in any other 

23 cigarettes that have the potential to reduce risk 

24 that you're familiar with that have made its way into 

25 the commercial market since you've been at Reynolds? 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. There's Premier. There's Eclipse. There's 
EW. There are others that we have marketed that are 
better tasting ultra low tar that some people would 
categorize in that area. 

Q. Such as? 

A. Well, we've got Pianissimo in Japan, and we 
looked at a version of that for Salem somewhere in 
the northern Midwest in a test market, but those are 
the ones that come to mind right now. 

Q. Eclipse is still on the market? 

A. Yes, it is. 

Q. How is it doing? 

A. It's just holding its own. It's around .4 
share of account thereabouts in Lincoln, Nebraska and 
Chattanooga and Atlanta. 

Q. Just three areas? 

A. For now, yeah, three areas. 

Q. Where does .4 fall on the scale of 

Reynolds' cigarettes — other cigarettes? 

A. We have some that are around that range. 

You know, if you add all their styles together, they 
might be around one, but we only have four styles for 
Eclipse, and .4 would probably be similar to Vantage, 
Now, and some others in terms if you extrapolate it 
to a national and you made 8, 12 styles for it. 
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1 Q. Where does Eclipse fall in terms of 

2 percentage of cigarettes sold by Reynolds? 


3 

A. 

I don't know. It would be on the 

low end. 

4 

but I don't know. 


5 

Q. 

Less than 5 percent? 


6 

A. 

Yes . 


7 

Q. 

Less than 1 percent? 


8 

A. 

I don't know. Maybe, but I don't 

know. 

9 

I've never really tried to figure that out. 


10 

Q. 

How did Eclipse compare to Premier 

in terms 

11 

of the reduction of compounds of concern? 


12 

A. 

It has a very good comparison. It 

does 

13 

better with oxides, including carbon monoxide, than 

14 

Premier. 

It's — there are some things that 

are more 

15 

reduced 

and others that are less-reduced. 


16 

Q. 

What are the nicotine levels of Eclipse in 

17 

terms of 

FTC numbers? 


18 

A. 

.2 — .15 and .2. 


19 

Q. 

How does that compare to Premier? 


20 

A. 

About the same. I believe they're 

pretty 

21 

close to 

the same. It might be a little less than 

22 

Eclipse 

— I mean, than Premier. Excuse me. 


23 

Q. 

Have actual smokers' intakes of nicotine 

24 

been measured on Eclipse as opposed to FTC 


25 

measurements? 
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1 A. Yes. These — any kind of cigarette like 

2 that that has a difference in chemistry that's 

3 significant, we tend to see what the blood levels of 

4 nicotine would be. 

5 Q. What are they for Eclipse? 

6 A. They tend to average slightly less than 

7 your usual brand, but not enough to be statistically 

8 significant. 

9 There's a — these tests are tough because 

10 different smokers are all over the graph depending on 

11 how they smoke a given cigarette; so they are hard 

12 comparisons to make. 

13 Q. Are the actual human measurements of 

14 nicotine intake from Eclipse higher than FTC results? 

15 A. Well — 

16 MR. BELASIC: Object to the form. 

17 THE WITNESS: They're too different. You 

18 can't comparison them — you can't compare them. 

19 They would be, I suspect, what a Now or a Carlton 

20 would be. And their FTC nicotine can be from below 

21 .05 to .3, somewhere there in that range. And I 

22 haven't seen a study that had equal numbers of ultra 

23 low tar smokers and they compared the nicotine 

24 levels. I've seen studies that have some people like 

25 that and it seems to me these Eclipse levels are 
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1 similar to those people. 

2 BY MR. MAISTROS: 

3 Q. When Reynolds does its tests of humans to 

4 determine the nicotine intake of humans, do they 

5 follow the FTC test method? That is, do they take 

6 the volume of puffs for the same duration and at the 

7 same intervals? 

8 A. No. For the human beings you can't make 

9 them test FTC puffing. They do whatever they do 

10 naturally. 

11 Q. Do you have a machine at Reynolds that 

12 measures similar to FTC measurements? 

13 A. We have FTC machines, and we have a smoking 

14 behavior machine that mimics smokers. 

15 Q. Your smoking behavior machine — if I 

16 understand the FTC method, you take a puff of a 

17 certain volume for a certain duration at certain 

18 intervals? 

19 A. Right. 

20 Q. Your human smoking machine — or what's it 

21 called — mimicking machine? 

22 A. Some people refer to it as smoking 

23 mimicking machine. That's right. 

24 Q. Is that machine set at the same parameters 

25 as the FTC machine? 
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1 A. No. They're set — you set them for each 

2 smoker, and whatever their puffing parameters are is 

3 determined by measurements that are taken while 

4 they're smoking a cigarette. Then that machine will 

5 duplicate that with just a cigarette. And that can 

6 be at or less than FTC. It can be more than FTC. It 

7 depends on the person. 

8 Q. Did you ever set the mimicking machine to 

9 the levels of actual smokers to determine if you 

10 could correlate what smokers described as nicotine — 

11 or smoking satisfaction with the actual nicotine 

12 results from the machine? 

13 MR. BELASIC: Object to the form, it's 

14 vague and ambiguous. 

15 BY MR. MAISTROS: 

16 Q. Do you understand what I mean? 

17 Remember earlier you testified that smokers 

18 have what they described as — or you have discovered 

19 there is a minimum acceptable level of nicotine for 

20 taste? 

21 A. There's a range that you should stay 

22 within. 

23 Q. And you remember you testified there was a 

24 minimum acceptable level — 

25 A. Yeah. 
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1 Q. — for taste? 

2 A. I don't know what it is, but I have a 

3 general idea. Has the machine been — your question 

4 is. Has the smoking mimicking machine or any other 

5 machine been set for — 

6 Q. To determine if you can reach any 

7 correlation between what your human subjects have 

8 told and what the nicotine yields are? 

9 A. I don't know if this answers your question; 

10 let me give it a shot. We took some of our studies 

11 that we've done on Eclipse, and we took an American 

12 Health Foundation study on ultra low tar cigarettes 

13 and light cigarettes. And comparing the two sets' 

14 results, we set the machine on 50/30 to see what the 

15 results would be. We've also have presented this at 

16 the TCRC 2 years ago. We have looked at different 

17 puffing parameters because of all the debate that was 

18 going on in the community, in the medical community, 

19 in the regulatory community about what the standards 

20 should be. In both of those, we have presented the 

21 results on 50/30 or on a range of puffing parameters 

22 by Mike Borgerding to show what tar yield is, 

23 nicotine yield, CO, and other things. 

24 Q. What's the 50/30? 

25 A. 50 milliliter puff every 30 seconds, two 
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1 second duration for that one study. The other is a 

2 variety of different approaches. 

3 Q. You are familiar with the phrase 

4 "compensation"? 

5 A. Yes. 

6 Q. And as you sit here today, what is your 

7 current knowledge on smoker compensation? 

8 A. Well, I'm knowledgeable of the debate that 

9 some people believe that ultra low tar cigarettes do 

10 not deliver or yield enough nicotine and/or impact 

11 such that people smoke them harder than full-flavor 

12 brands. 

13 Q. That's the debate. The other side is that 

14 they don't smoke them any harder? 

15 A. Some do. Many do. Some do not. 

16 Q. Has Reynolds — 

17 A. There's a lot of variability in smokers in 

18 how they puff a cigarette. 

19 Q. Has Reynolds undertaken any tests to 

20 determine if smokers of ultra light cigarettes smoke 

21 harder to obtain more nicotine? 

22 A. No. We don't have that study, per se. 

23 We've done groups of smokers which included some 

24 ultra low tar smokers, and some of them puff harder, 

25 and some of them don't. 
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But we — it's hard to recruit two 
milligrams of tar in less smokers. There's too few 
of them. We focus most of our work on taste 
acceptance. If we decided to do a study like that, 
it would probably take us a couple months to set it 
up to recruit smokers that smoke those lowest level 
tar cigarettes, because it would take time to recruit 
them. You need a good demographic spread, women and 
men in an age group and so forth, and that makes it 
tough to do. 

Q. So, to your knowledge, Reynolds has not 
taken any — undertaken any research for the specific 
purpose of proving or disproving the debate with 
respect to ultralight cigarettes? 

A. Not any significant work. We looked at 
puffing behavior, and we looked at the serum 
nicotine. We looked at how many puffs they took on a 
cigarette, how many seconds it was for lights and 
ultralights and some full flavor as a composite 
study, but we did not — have not done such a study 
to prove or disprove compensation per se. 

Q. And why did you do it? 

A. Why don't we do it? 

Q. Why did you do it? 

A. To look and see what the range of smoking 
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1 parameters were in these different folks, because 

2 that was being said out there, and here's quite a 

3 range. 

4 Q. Who did that work? 

5 A. John Robinson and John Reynolds. 

6 Q. Have you ever reviewed any work by Calvin 

7 Newman on whether or not smokers compensate? 

8 A. No, I have not. I've heard the name, but I 

9 don't know him or her. I guess it's a him. 

10 Q. What do the serum nicotine results tell 

11 you, if anything? 

12 A. On which study? 

13 Q. The one you just mentioned. Have you 

14 looked at puffing behavior serum nicotine? 

15 A. Most serum nicotine falls within a tight 

16 range; ultra low tar cigarettes have slightly less 

17 serum nicotine. 

18 Q. Slightly less than what? 

19 A. Well, if the majority — and I'm making a 

20 guess based on my memory is 12 to 18 nanograms per 

21 milliliter of blood. The ultra low tar cigarettes 

22 can run from 7 to 9, 7 to 10 nanograms. 

23 Q. As compared to what? I don't understand 

24 what you're comparing it to. 

25 A. Well, the lights in the full flavor smokers 
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1 I believe the range is somewhere around 12 to 18 

2 nanograms per milliliter in that study. It's been 

3 four or five years since I've looked at that data. 

4 Carlton and Now, what few smokers we had in 

5 that area, were like to 7 to 10 nanograms; so it's 

6 less on a nanogram per milliliter basis after seven 

7 cigarettes and 20 minutes after the seventh 

8 cigarette. 

9 Q. When EW was marketed in Oklahoma, were 

10 consumers told how it was different than regular 

11 Winston Select? 

12 A. They were told it had a special filter on 

13 it and a special blend, but that's all they were 

14 told. 

15 Q. Were they told that the special filter and 

16 special blend reduced nitrogen content and — 

17 A. They were told that it — and they were 

18 showed a little diagram on the pack and in the carton 

19 insert that it removed a lot of irritants and 

20 compounds that were irritating and harsh from the 

21 smoke. 

22 Q. What compounds did it remove that were 

23 irritants? 

24 A. Carbonyls, HCM, a number of them. Those 

25 are the — NOXs, compounds that produce free 
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1 radicals. 

2 Q. Do you know if any thought was given to 

3 advertising Winston Select EW as reducing compounds 

4 that were thought to promote or cause cancer? 

5 A. We gave a lot of thought to that. 

6 Q. And why was it decided just to make 

7 reference to the removal of irritants? 

8 A. Well, if you make a claim that you're 

9 removing compounds that cause cancer, you better 

10 remove all of them or darn near all of them. Not all 

11 of them are removed in EW, the compounds that are 

12 thought of as carcinogens; they're about the same and 

13 some are reduced. So we'd have a problem with the 

14 claim. And we talked about that a lot. 

15 Now, some carcinogens are greatly reduced. 

16 We thought about how would you say that — some are 

17 reduced. We even talked to consumers about different 

18 language to see if they could understand what we were 

19 talking about. And we also talked about under the 

20 guidelines of FTC would that be implied, explicit, or 

21 an implicit claim, that it was safer and could you 

22 prove it if it were. And we netted out that we 

23 couldn't prove it because not all compounds are 

24 reduced; so we tried to talk about ways how it takes 

25 out things we could prove like irritants and 
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1 cytotoxins and those sort of things. 

2 And where we came to was trying in that 

3 test market with that blend of EW at that time — we 

4 have a better one now that we're working on. That 

5 was the closest we could get without violating the 

6 FTC or causing implied claims we couldn't prove. 

7 Q. Have there been any symposiums or 

8 literature published by Reynolds on Winston Select EW 

9 in the results in your tests? 

10 A. A group of experts four years ago, maybe 

11 three and a half — we got together, smoke chemist 

12 experts, toxicologists experts. We showed it to a 

13 number of consultants who were MDs. We published it 

14 at the Society of Toxicology and in the literature. 

15 So we published it fairly widely and presented it 

16 fairly widely. We talked to several journalists 

17 about it. 

18 Barry Myers — I mentioned earlier I had 

19 had an earlier discussion with him, as had Dave 

20 Townsend, on EW last year or late the year before. 

21 We talked to other journalists about it. 

22 So we tried to get out of the information 

23 as best we could without violating claims and 

24 substantiations we couldn't prove. 

25 Q. You would characterize EW as a safer 
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cigarette? 


A. It has potential — 

MR. BELASIC: Let me make my objection. 
THE WITNESS: Sure. 

MR. BELASIC: Objection to the form. 

Go ahead. 


THE WITNESS: Okay. It has potential 
reduced risk. If I knew how to measure exactly what 
a cigarette is that's safer versus another one, then 
I could substantiate it and call it that. 


BY MR. MAISTROS: 

Q. Do you believe there is such a thing as a 
safe cigarette? 

A. I think there are cigarettes that have a 
potential to be safer. I think every cigarette that 
would be sold would have some carbon monoxide, some 
nicotine, and you would be on shaky ground with a lot 
of people if you tried to call that safe. You might 
call it safer if you could prove it. 

Q. And what role does nicotine play in that 
determination? 

A. Well, it's a changing environment on 
nicotine. Since I've been here, it's gone from being 
a highly suspected candidate for causing heart 
disease or contributing to heart disease to these 
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1 days, because of the patch and the gum and the nasal 

2 spray, it's considered not to be a major risk for 

3 heart disease. 

4 Everybody says if an individual has 

5 advanced heart disease, anything that might 

6 perturbate the circulatory system with 

7 vasoconstriction or vasodilatation, which nicotine 

8 can do, would not be a good thing for them to do. 

9 It's not considered to cause the heart disease or the 

10 cardiovascular disease, but it could worsen symptoms 

11 of it. 

12 Q. You mentioned as two things that would 

13 weigh against describing any cigarette as safe, 

14 carbon monoxide and nicotine. I'm interested why you 

15 selected those two. 

16 A. It's — first of all, it's hard to burn 

17 anything even in a tobacco heating cigarette without 

18 producing some carbon monoxide. Those are the two 

19 things that people have pointed out that are still in 

20 Eclipse and Premier. Therefore, it may not be safe. 

21 It may be safer, but not safe. These are critics of 

22 our company. 

23 When you talk with folks about nicotine and 

24 carbon monoxide that are experts in smoking and 

25 health and cardiovascular disease, the large majority 
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1 of them have told me personally they don't think they 

2 cause it. They can worsen some symptoms of it. They 

3 think free radicals, carcinogens, and cytotoxins are 

4 more likely the culprits in contributing to heart 

5 disease, but they will tell you over and over 

6 again — many of them do, and I've talked to a lot 

7 of them — that it would be good to lesson carbon 

8 monoxide and nicotine in a cigarette, but they 

9 aren't, in their judgment, the major culprits in the 

10 risk of heart disease. 

11 It is interesting that some of the people 

12 who back in the early '80s and late '80s criticized 

13 Premier and the concept of a tar-less cigarette or 

14 darned near tar-less cigarette — criticized it 

15 because it still had nicotine that are now publishing 

16 and saying that nicotine is not that bad an actor, 

17 and that's Henningfield and Benowitz, if you want 

18 names. 

19 Q. Nicotine not a bad actor from the 

20 standpoint of direct health consequences or from a — 

21 A. Cardiovascular disease. 

22 Q. How about from a habit-forming, slash, 

23 addiction standpoint? 

24 A. Well, they say obviously it's still of 

25 concern in that category. 
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1 Now, they're talking about, and some of 

2 them published in JAMA about three months ago, there 

3 needs to be an acceptance of nicotine maintenance. 

4 And they talked about our Eclipse cigarette, and they 

5 talked about nasal spray and patches and gum. 

6 Q. Do you follow or accept the theory that 

7 there has to be acceptance of nicotine maintenance? 

8 A. There has to be acceptance of nicotine 

9 maintenance? 

10 Q. Yes. 

11 A. For? 

12 Q. I don't know, in the context you just 

13 mentioned it. 

14 A. I think it's a step forward to recognize 

15 that smokers make a choice to buy a legal product, 

16 and part of that product is nicotine. So if you want 

17 to look at decreasing risk of cigarettes, recognizing 

18 nicotine maintenance as an approach is progress. 

19 Q. What do you mean by "nicotine maintenance"? 

20 A. It's their term. It means that you 

21 don't — there are some people who choose not to 

22 quit. And, for them, there ought to be products 

23 where they can, among other things, get nicotine and 

24 not get the toxins and tar or get a lot less of 

25 them. 
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1 And that flavor — that attitude, if I may 

2 use that word, appears to be in the settlement as 

3 well, and there are sections in the settlement on 

4 reduction — on the production of products with a 

5 potential reduced risk. 

6 This has been published a lot in Europe 

7 over the years. It's nothing new. It seems to be 

8 getting increased focus here in the states, but it's 

9 been a debate. And even some of the worst critics of 

10 the tobacco industry, Mike Russell and others in 

11 Europe, have touted there ought to be low T/N 

12 cigarettes and that there ought to be products of, 

13 quote, unquote "nicotine maintenance." 

14 I believe that originated with them — with 

15 scientists and health officials in Europe. That's 

16 where the term "nicotine maintenance" came from. 

17 That's the earliest I've been able to find it anyway. 

18 Q. Do you believe that smokers of cigarettes 

19 smoke to maintain a certain level of nicotine? 

20 A. I believe they smoke for a variety of 

21 reasons, and that could be one of them. I think they 

22 smoke for oral gratification. They smoke for 

23 pleasure, including taste. What — I believe 

24 nicotine could play a role in both of those, and does 

25 play a role in both of those. I believe it's 
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1 possible to match to some degree that same degree of 

2 acceptance as to taste and pleasure and satisfaction 

3 with lower nicotine cigarettes, but I don't know 

4 where the limitations are on how far you can take it 

5 down. 

6 Q. Do you think that — or do you believe that 

7 nicotine is the most important factor in a 

8 decision — in a smoker's decision to continue 

9 smoking? 

10 A. It depends, I think, on the smoker. In my 

11 case, I'm a pipe smoker and occasional cigar smoker. 

12 I can go home on weekends, go on vacation and not 

13 touch anything and, therefore, nicotine must be less 

14 important to me as the taste of the rest of the 

15 tobacco and the topdressings. 

16 Coffee, on the other hand, is harder for me 

17 to do without. And I don't like just decaffeinated 

18 coffee. I have to alternate it. So, I think, 

19 caffeine for me is more important for satisfaction 

20 and taste in my coffee than nicotine is in my pipe, 

21 and I think there are smokers like that as well. 

22 There are smokers who don't inhale and 

23 don't have blood levels of nicotine. I've heard 

24 estimates of 7 to 15 percent but at least around 10 

25 or 11 percent have no blood levels of nicotine, but 
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1 they like their cigarettes. So, for them, nicotine, 

2 at least in the blood and in the lung, is less 

3 important than it is in the mouth and for taste. And 

4 I don't know how important it is for them for taste. 

5 I've seen other work — a Duke group has 

6 claimed to have produced an experience for smokers 

7 with an aerosol spray with citric acid and other 

8 things that diminishes their desire for a cigarette 

9 and satisfies them, according to their work. 

10 And I've seen work out of Europe presented 

11 at Montreal where researchers have given IV nicotine 

12 to smokers and not changed their desire whatsoever 

13 for the next cigarette. And their premise and their 

14 work was that nicotine is overtouted as creating the 

15 craving for the next cigarette. So it's a mixed 

16 bag. I think it depends on the smoker. 

17 Q. Do you inhale your pipe and cigar smoke? 

18 A. No. I'd cough my head off if I did. I had 

19 asthma as a child. 

20 Q. Do you agree with the proposition that the 

21 nicotine that's inhaled from the smoker who inhales 

22 nicotine is transferred most readily across the lung 

23 barrier? 

24 A. If they inhale, they're going to — and 

25 it's cigarette smoke, because of the pH of cigarette 
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1 smoke, most of their absorption is going to be from 

2 the trachea down to the deep lung. 

3 Q. Have you read research or read anything in 

4 your training or employment at Reynolds that 

5 describes for you the process by which nicotine is 

6 absorbed by humans? 

7 A. No. There's work — 

8 Q. That's — just my question is if you've 

9 read any. 

10 A. I've read work speculating on it, but I 

11 haven't read anything that does — that proves it — 

12 that proves how — what the mechanism is. 

13 Q. Do you have the knowledge to offer an 

14 opinion on whether or not the absorption of nicotine 

15 is different for a pipe and cigar smoker that doesn't 

16 inhale versus a cigarette smoker that inhales? 

17 A. Yeah. The work that I've read and the 

18 literature in the R&D department. If — the type of 

19 tobacco and processing of tobacco that's used in 

20 pipe, tobacco, and in cigar smoke culminates in a 

21 product that has a pH significantly higher than 

22 seven. It makes it too harsh when it does that to be 

23 inhaled into the deep lung. 

24 The absorption on a basic pH side, that is, 

25 a pH higher than seven, appears to be more in the 
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1 oral mucosa to get to the bloodstream than for 

2 cigarette smoke, which tends to be, for our products, 

3 6/1 to 6/3 for other — for the whole marketplace, 

4 5/5 to 6/5 more acidic. That tends to be deeper in 

5 the respiratory tract based on the modeling. 

6 Q. And quicker, right? 

7 A. No. 

8 Q. You don't think the absorption rate is 

9 quicker in the respiratory tract than it is in the 

10 mucus — the mouth? 

11 A. Well, some of the work out of Europe in the 

12 '80s saw nicotine hit the bloodstream just as fast 

13 for cigar and pipe smokers that don't inhale as it 

14 did in smokers who inhale. So I would say no one has 

15 proved it's quicker. 

16 What is reasonable is the amount of 

17 absorptive surface is greater because of the 

18 architecture of the lung. By the time you add up all 

19 the alveolar spaces, you've got a larger surface area 

20 than you have for the mouth. 

21 Q. How about — I'm sorry. 

22 A. That's — that pretty much sums it up. 

23 Q. How about the rate at which it affects the 

24 central nervous system? 

25 A. I have seen no evidence that shows the 
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1 alveoli absorption is any faster than what a pipe or 

2 a cigar smoker gets from their tobacco products that 

3 absorb it up here. It could be, but I haven't seen 

4 any work that demonstrates a difference. 

5 Q. How about the nicotine transfer efficiency 

6 of a pipe or cigar smoke as opposed to cigarette 

7 smoke? 

8 A. I haven't seen any work that demonstrates a 

9 difference in efficiency. I know for a — for 

10 cigarette smoking it's about as fast as the work 

11 that's been done with IV, intravenous. So it's 

12 pretty fast in a lung. I haven't seen anybody study 

13 that for cigar or pipe smokers. It could have been 

14 done, but I haven't seen it. 

15 Q. Is it your testimony that smokers would get 

16 the same physiological effect from cigarettes whether 

17 they inhaled or not? 

18 A. Probably not because the pH of cigarette 

19 smoke — if they don't inhale it, they're not going 

20 to get any in their bloodstream. So if they don't 

21 inhale it, whatever physiology is related to nicotine 

22 would be less of it there for a mouth inhaler or a 

23 chipper or whatever term you want to use. 

24 Q. I take it, then, you would disagree with my 

25 proposition that nicotine is the most important 
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1 factor insofar as a person's desire to continue 

2 smoking? 

3 MR. BELASIC: Objection. It's asked and 

4 answered. 

5 THE WITNESS: Well, like I said earlier, 

6 for many cigarette smokers, nicotine is one of the 

7 most important things. For some cigarette smokers, 

8 less important. Even in those people that nicotine 

9 is important for taste, impact, and physiological 

10 effects, relaxation, whatever they describe they 

11 like, I think it's going to vary with the smoker. 

12 And those same physiological 

13 characteristics for a tobacco product, pipe or cigar, 

14 that has a higher pH and it's absorbed in the mouth, 

15 it's probably equally important for some of those 

16 people. 

17 BY MR. MAISTROS: 

18 Q. Have you heard a cigarette being described 

19 as a drug delivery device by people at Reynolds? 

20 A. I haven't. I've heard them refer to other 

21 people saying that outside the company. 

22 Q. Who? 

23 A. Well, they talked about Benowitz and 

24 Henningfield saying that. They talked about Kessler 

25 saying that. They talked about Koop saying that. 
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1 Q. You've never heard or read anyone at 

2 Reynolds describe cigarettes as a drug or nicotine 

3 delivery device? 

4 A. I've read — I don't remember what they 

5 are — some memos that quote people like I've just 

6 listed as saying that, but not as the author's 

7 opinion. 

8 Q. Have you ever read any of Claude Teague's 

9 memorandum when he was employed at Reynolds? 

10 A. I read the excerpts in the newspaper. I 

11 was shown an RDM — I mean a memo once referring to 

12 an RDM written by one of my folks. I didn't read 

13 it. It was a Teague memo. It could have said that, 

14 but I don't know. I believe a newspaper reported a 

15 Claude Teague memo as having said that. 

16 Q. Did you ever hear if Michael Shannon 

17 expressed that opinion? 

18 A. No, never. 

19 Q. How about John Robinson? 

20 A. Only what he's talked about what other 

21 people call it. He has not referred to that himself. 

22 Q. How about Walter Pritchard? 

23 A. I haven't heard him say that other than 

24 referring to what others call it. 

25 Q. Have you ever Robinson, Pritchard, or 
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1 anyone else at Reynolds describe smokers as primarily 

2 interested in obtaining the pharmacological impact of 

3 nicotine? 

4 A. I've heard them describe many smokers as 

5 being interested in that, among other things. 

6 Q. Not primarily interested in that? 

7 A. I'm trying to think if I've ever heard. I 

8 haven't heard Pritchard say that. I'm trying to 

9 think if John Robinson has ever said anything like 

10 that. I think — I believe I've heard John Robinson 

11 say that the mild pharmacology of nicotine is 

12 important for many smokers. To the best of my 

13 recollection, I think I've heard him say something 

14 like that. 

15 Q. Have you heard anyone else say that at 

16 Reynolds? 

17 A. I've heard Don deBethizy say that some 

18 smokers like the mild pharmacology of nicotine, and I 

19 believe he said that in that Day 1 interview. 

20 Q. Is there anything else, to your knowledge, 

21 that in tobacco that provides a pharmacological 

22 effect? 

23 A. I've heard speculation by a variety of 

24 people, ammonia, for one, might — might provide some 

25 pharmacology. I've seen no evidence for that 
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1 whatsoever. 

2 Q. Who has said that? 

3 A. I can't remember. I've read it in some old 

4 document that ammonia might be important for sensory 

5 and might have some pharmacology, but I didn't — 

6 that was speculation. 

7 I've never — I've heard people wonder 

8 about cotinine and other nicotinic family members — 

9 if it has any pharmacology, but I haven't seen any 

10 proof of that. 

11 Q. Would you agree with the proposition that 

12 it's the nicotine in the tobacco that provides 

13 whatever pharmacological effect tobacco smoke 

14 provides to smokers? 

15 A. Well, it is important. That's probably 

16 true. There are people — I've read people speculate 

17 that oxides and smoke might have an effect on 

18 dopamine release and other things, CO, C02. You 

19 know, it's speculation. I don't see — I haven't 

20 seen any evidence that it's true. 

21 There are a wide host of things that cause 

22 the release of dopamine. In addition to caffeine and 

23 nicotine, there is sex, appetite, satiation, 

24 exercise, alcohol, beverages. There's a long list of 

25 things that can cause some mild pharmacology by 
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1 dopamine release. 

2 I don't know if someone has done without a 

3 cigarette and you gave them a cigarette without any 

4 nicotine in it — I'd be surprised if they didn't 

5 have some dopamine released when they smoked a 

6 cigarette. If they'd been on a long flight, and you 

7 gave them a Next that Philip Morris came out with or 

8 anything any other company would make without 

9 nicotine. I'll bet they get from the taste of tobacco 

10 without nicotine some dopamine released, but I 

11 haven't seen any work looking at that. 

12 Q. Hasn't Reynolds, in fact, undertaken 

13 research to determine the minimum levels of nicotine 

14 required to induce a — I'm sorry. Let's start 

15 over. 

16 Do you want to confer with your counsel? 

17 Is there — do you want to take a break? 

18 MR. BELASIC: No. I was looking at my 

19 legal pad. It wasn't a signal. I was studying my 

20 legal pad closely. It was not the high sign. 

21 MR. MAISTROS: Okay. 

22 THE WITNESS: I think Mark has written me 

23 off as somebody you can signal. 

24 MR. BELASIC: I was getting ready to object 

25 to that question, if that's what you mean. 
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1 MR. MAISTROS: I thought maybe you were 

2 objecting to his narrative answer. 

3 MR. BELASIC: There was no answer. You 

4 withdrew the question. 

5 THE WITNESS: One thing I've learned about 

6 Mark, if he wants to object, he'll do it. 

7 BY MR. MAISTROS: 

8 Q. Hasn't, in fact, Reynolds undertaken 

9 research for the specific purpose of determining at 

10 what levels nicotine can be reduced and still provide 

11 a pharmacological impact? 

12 A. The only work I'm familiar with, Pritchard 

13 and a guy named David Gilbert and Robinson and others 

14 looked at different ranges of tar in nicotine 

15 cigarettes and measurements of acceptance of that 

16 product, and they've looked at brain-wave activity — 

17 Pritchard has. I don't know if they have found a 

18 difference by levels of nicotine in a cigarette and 

19 the results. They could have. I've not heard of it. 

20 Q. Whether they found it or not; they were 

21 trying to find it, weren't they? 

22 A. I don't think that's — I think they're 

23 trying to find out what's goes on in a smoker when 

24 they smoke, including how they like the cigarette and 

25 how they smoke it, including these patterns, EEG 
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1 patterns. 

2 Whether — I doubt, but I don't know — 

3 Q. Who would know — 

4 A. — that they were looking for a minimum 

5 level of nicotine to give a certain effect. I never 

6 heard them talk like that. 

7 Q. So since 1984 you're aware of no research 

8 Reynolds has undertaken to determine the minimum 

9 amount of nicotine required to induce a 

10 pharmacological effect on a smoker? 

11 A. I'm not aware of it. It could have 

12 happened, but I'm not aware of it. 

13 Q. How involved were you in Premier? 

14 A. Well, I was head of toxicology, and we did 

15 all the biological and toxicology testing on Premier, 

16 and I was involved in clearing components, flavors, 

17 papers, what have you, alongside Bob Suber in 

18 Premier. 

19 Q. Do you know how the developers of Premier 

20 decided to provide a — the level of nicotine that 

21 they did in the Premier cigarette? 

22 A. As I understood it — and I heard them 

23 talking a lot — they would look at the wet TPM tar, 

24 quotation marks, yield of Premier and how it was 

25 accepted and what the range of nicotine in that 
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1 cigarette was. So they had for tar, for smoke 

2 aerosol, for yield of nicotine alongside the expert 

3 smokers and SED panel how they rated each Premier. 

4 They had a Premier with pipe flavors in it, 

5 and they were aware of what the nicotine yield of 

6 Premier was. So they developed a window, if you 

7 will, a range that if they had too little or too much 

8 in Premier, it would not be accepted well as to 

9 taste. 

10 Q. Did they measure the pharmacological effect 

11 of varying levels of nicotine in Premier? 

12 A. Not that I'm aware of. 

13 Q. Did they measure the blood levels of 

14 nicotine of Premier smokers versus non-Premier 

15 smokers? 

16 A. Yes, and they published it extensively. 

17 Q. Why? 

18 A. Because it was — because Premier didn't 

19 burn tobacco; it didn't burn down. We felt like — 

20 and that was done by my people alongside John 

21 Robinson, who didn't work for me, but the other 

22 people did. And we did it at the University of 

23 Pennsylvania Hershey Medical Center, and we did it 

24 in-house. It was a combination study. 

25 And the reason we did it, to answer your 
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1 question, is we knew that critics of new cigarettes 

2 would claim we didn't know anything about the 

3 pharmacokinetics, how it is passed through the body 

4 and taken up into the blood, urinated, how much 

5 cotinine versus nicotine. 

6 So we profiled it in smokers versus their 

7 usual brand after they smoked it at least two weeks. 

8 We did pharmacokinetic modeling we developed at 

9 Reynolds that is now used by a lot of people. It was 

10 a new model. And we modeled Premier and modeled 

11 other cigarettes as to how — what the 24-hour 

12 cotinine would be, what the urinary nicotine would 

13 be, what the serum nicotine would be, not the 

14 pharmacology but the metabolism, and we published all 

15 that work. 

16 Q. Was this the nonlinear pharmacokinetic 

17 modeling? 

18 A. Pardon me? 

19 Q. Nonlinear pharmacokinetic modeling. 

20 A. Yes. I mean that's the only kind that's 

21 truly scientific, correct. 

22 Q. And the nonlinear pharmacokinetic modeling 

23 you're testifying here today was developed as a 

24 result of Premier? 

25 A. Yeah, if we're talking about the same one 
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1 that Don deBethizy and his staff published and he was 

2 asked to present it at SOT educational sessions, 

3 Society of Toxicology, CIT in the Triangle, a wide 

4 host of the other places, some universities in the 

5 West. We finally had to decide to quit presenting 

6 it, it was so popular. 

7 Q. And it's your testimony that this was 

8 developed to respond to anticipated criticisms? 

9 A. We ought to know if it's any different than 

10 cigarettes, how nicotine, cotinine, and other 

11 metabolites of nicotine profile what they look like 

12 in the blood and in the urine, and part of that model 

13 estimates tissue partitioning and all that. 

14 Q. Was there any discussion among Reynolds' 

15 employees, such as yourself, on the Premier team to 

16 the effect that the nicotine in Premier had to have 

17 the same pharmacological effects as the minimally 

18 accepted amount of nicotine in a regular cigarette? 

19 A. We talked about the metabolic profile that 

20 I'm referring to, pharmacokinetics, that it should 

21 have and it turned out it did — that's why we 

22 looked. It should have a similar profile, and it has 

23 the same profile. 

24 Q. When you — 

25 A. We did not talk about the pharmacology of 
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1 nicotine had to be like other cigarettes. We said 

2 the taste, the sensory impact had to be like other 

3 cigarettes if it was going to be successful. 

4 Q. Is the taste and sensory impact of heated 

5 nicotine the same as burnt nicotine? 

6 A. The — I don't know about heated and burnt 

7 nicotine. I know about heated and burnt tobacco. 

8 Q. Well, the tobacco in Premier — I'm sorry 

9 the nicotine in Premier was not burnt, was it? 

10 A. Probably not. 

11 Q. And the — 

12 A. It may have been a little up behind a heat 

13 source but probably not. 

14 Q. Well, there was no combustion and smoke 

15 like there is in a regular cigarette, is there, 

16 insofar as the nicotine is concerned? 

17 A. In Premier, you're asking? 

18 Q. Yes. 

19 A. Because it had that tobacco suspension on 

20 the beads that was purposely designed to be away from 

21 the burning carbon, the heat that that saw was less 

22 than you would see in a burned-down cigarette. 

23 Therefore, there may have been less nicotine 

24 pyrolyzed, but the efficiency of elution of nicotine 

25 off of those alumina beads was probably not as 
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1 efficient as it is in a tobacco rod. So that's why 

2 your yield was less than other cigarettes. 

3 Yeah. You probably had less nicotine 

4 pyrolyzed. A lot of nicotine isn't pyrolyzed in the 

5 burned-down cigarette. It's moved by heat 

6 thermodynamics away from the burning cone. Some is 

7 pyrolyzed right around the burning cone. 

8 In the case of Premier, it didn't have a 

9 chance to be close enough to the fire cone, if you 

10 will, the carbon heat; so most of it eluted, but you 

11 had less of it there to begin with, and probably not 

12 all of it came off. You didn't see enough heat to 

13 elute off. 

14 Q. I'll go back to my question and that is. Is 

15 the taste of that nicotine that was — that came out 

16 of a Premier cigarette the same as the taste of 

17 nicotine that would come out of a conventional 

18 cigarette? 

19 A. I don't know if the nicotine — the 

20 nicotine probably tasted the same. I just don't 

21 know. We never — I mean, since I've been there in 

22 '84, I never heard or saw of any work where they 

23 just put nicotine in a Premier chassis, but 

24 chemically it's the same; so I would expect it tastes 

25 the same, which is bitter and — 
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1 Q. It's the same before it's heated, isn't 

2 it? It's not the same — the nicotine that's of 

3 heated — the taste characteristics of heated 

4 nicotine is different than burnt nicotine, is it not, 

5 or don't you know? 

6 A. I don't know. And if nicotine gets 

7 pyrolyzed, it's not nicotine anymore. It's something 

8 else. 

9 Q. What is it? 

10 A. I don't know. I have some chemists that 

11 can tell you, but I don't know what it is. 

12 I am told most of the nicotine in a 

13 cigarette that burns down goes out sidestream or 

14 midstream or is — or, to the category you're talking 

15 about, is pyrolyzed, left in the ash. 

16 Q. You're familiar with the particulate phase 

17 and the gas phase of smoke? 

18 A. Yeah, as a concept. I'm not a chemist. 

19 Q. How did the particulate phase and the gas 

20 phase, insofar as nicotine is concerned, differ in 

21 Premier than it did from a conventional cigarette? 

22 A. I don't know how it differed. I do know 

23 that in the sidestream smoke of Premier, little as 

24 there was, Charlie Green and his staff said that 

25 there's a larger percentage of that that's vapor than 
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1 particulate on the sidestream. I don't know about 

2 the mainstream. And something about that glass 

3 insulator and the nicotine that might, between puffs, 

4 come out, it might have been hotter or something. I 

5 don't know. He just thought it was a curiosity. 

6 It's probably because there's not tobacco tar there 

7 in the sidestream of Premier for the nicotine to be 

8 on the surface of it as a semivolatile, but that's 

9 all speculation. 

10 Q. Do you know the difference between 

11 protonated and unprotonated nicotine? 

12 A. Yeah. Unprotonated nicotine is free — 

13 so-called "free nicotine." Protonated is nicotine 

14 that's bound in some way or other. It's not even 

15 highly technically correct to call protonated 

16 nicotine particulate phase and unprotonated nicotine 

17 vapor phase, because you can have nicotine in the 

18 vapor phase that's protonated, and you can have 

19 nicotine in the tar phase that's unprotonated, but 

20 people loosely categorize vapor phase one way, 

21 particulate nicotine another. 

22 Q. Is Reynolds — you're familiar with the 

23 Pankow article we talked about last time? 

24 A. Uh-huh. 

25 Q. Has Reynolds undertaken any research one 
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1 way or another to either prove or disprove the 

2 results of that article? 

3 A. Not to my knowledge. We looked at — we 

4 analyzed the article and looked at the data and 

5 looked at the bibliography references, but we had 

6 already done the work before then that showed you 

7 would have to use so much ammonia to get an effect 

8 like Pankow got in tobacco. And he didn't do it in 

9 tobacco; he did it on a condensate — on a Cambridge 

10 pad condensate. But if you did it in tobacco, you'd 

11 probably have to use 4 to 6 percent ammonia, which 

12 would be so distasteful and harsh, not even a cigar 

13 smoker would like it. 

14 Q. And it's your testimony that, as part of 

15 reconstituted process, Reynolds does not use ammonia 

16 to either raise or decrease pH? 

17 A. That's not the purpose of using it on 

18 reconstituted. 

19 Q. Does it have that effect? 

20 A. Very little effect on pH. I think it 

21 had — the way we use it, I don't think it has that 

22 effect at all. You could take the reconstituted 

23 sheet by itself, and you might get a slight change in 

24 pH, but when you blend it with a regular cigarette, 

25 it comes out with the same pH, and that's not the 
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1 reason we use it anyway. 


2 

Q. 

What is NH3? 

3 

A. 

Ammonia. 

4 

Q. 

And what is DAP? 

5 

A. 

Diammonium phosphate. 

6 

Q. 

DAP is in a salt form, is it not? 

7 

A. 

Yes . 

8 

Q. 

And what form is NH3? 

9 

A. 

Gas . 

10 

Q. 

When you were doing the Premier studies. 

11 

were you 

responsible for contracting with outside 

12 

laboratories to do analytical tests on the smoke? 

13 

A. 

On Premier I was responsible, as was a 

14 

member of my staff, for doing toxicology and biology 

15 

work outside. 

16 

Q. 

Who was the — 

17 

A. 

Chemistry was handled by someone else. 

18 

Q. 

Who was the staff member? 

19 

A. 

Well, there were — Sam Simmons did so. 

20 

Chris Coggins did some, and later Arnold Mosberg. 

21 

Dave Doolittle did some for the genotoxicity cell 

22 

culture 

tests. 

23 

Q. 

What was the prime toxicology, slash. 

24 

biology 

outside laboratory utilized by Reynolds on 

25 

Premier? 
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A. Well, Premier was Battelle Northwest. We 
did little work at A.D. Little early on on early 
prototypes. We did some genotoxicity work at what 
was called Litton at one time, but I forget what 
they're called now. A group — we did a little at 
Hazleton. 

Q. Where did you do the 91-day inhalation 
studies? 


A. Battelle Northwest. 

Q. Who was your primary contact at Battelle? 

A. At first a guy name Ragan — Dr. Ragan, 
later Dr. Roger Renne. We had some contact with a 
toxicology — toxicologist up there — excuse me — 
called A1 Wehner, a German American. 

Q. Who was in charge from Battelle's 
standpoint of the inhalation studies? 

A. Well, they have two coinvestigators. Early 
on A1 Wehner was a toxicologist, and Roger Renne was 
the pathologist. Later, Roger became head of the 
department; so everybody reported to him that worked 
on any of their stuff, including ours. 

There was — A1 Wehner — we did a number 
of studies up there. And when A1 Wehner retired, I 
think the gentleman's name is Bernie Greenspan that 
took over as the toxicologist. 
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Q. Did you — and you mentioned a Dr. Ragan? 

A. Dr. Ragan, yeah. 

Q. What was his role or her role? 

A. He was head of toxicology and pathology at 
Battelle Northwest. He was A1 Wehner's boss and 
Roger Renne's boss. 

Q. How do you spell Renne? 

A. R-e-n-n-e. They published that work. And 
those guys I've mentioned, various ones of them, are 
on the publications. 

Q. They've published the 91-day results? 

A. 90 day. 

Q. 90 day? 

A. Yeah. It sort of is 91 day because the day 

of sacrifice is the other study. 

Q. I think it's in the title. That's why I 
used 91. 

The — did you ever see any articles that 
either of those three gentleman, Ragan, Renne or 
Wagner, wrote concerning their work on Premier? 

A. Yeah. I've seen them. Wehner, not Wagner. 

Q. Wehner? 

A. Yeah. W-e-h-n-e-r. 

Q. Are you talking about formal scientific 
literature? 
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1 A. Yeah, abstracts from the Society of 

2 Toxicology and then some publications. "Inhalation 

3 Toxicology" is one that comes to mind. There were 

4 others. 

5 Q. Did you have the opportunity to judge the 

6 scientific abilities of those people, Ragan, Renne, 

7 and Wehner? 

8 A. Yeah. I looked at their labs. They were 

9 the primary contractor for the national toxicology 

10 program. They were considered by the government the 

11 best inhalation lab available. Since I used to work 

12 for FDA and the EPA and knew of them from Dupont and 

13 Rohm and Haus, I agreed with that assessment. They 

14 have board-certified toxicologists and pathologists 

15 doing all their work, and they've got a lot of 

16 experience; so they're pretty good. 

17 Q. Did you have the opportunity in working 

18 with them to develop an opinion as to their 

19 reputation for truth and veracity? 

20 A. I always found every one of them to be 

21 truthful and forthright and frank and of high 

22 integrity. 

23 Q. Have you had any contact with them since 

24 Premier? 

25 A. I see Roger Renne occasionally at a 
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1 scientific meeting. They have done other work for us 

2 over the years on a contract basis. I published some 

3 publications on some standards and methods in 

4 pathology with Roger Renne after the Premier work. 

5 There wasn't any work that we — it was in the 

6 context of what we found on inhalation studies on how 

7 you section different tissues and so forth. 

8 Most of the contact with the group at 

9 Battelle Northwest is through Arnold Mosberg. Since 

10 he worked at Battelle in Ohio when I hired him to 

11 come to Reynolds in '85, he knew some people up there 

12 already and was good friends with them. So he tends 

13 to be the one that interacts with them. 

14 I knew Roger Renne in experimental 

15 pathology in the armed forces. He and I both went 

16 through the Armed Forces Institute of Pathology 


17 

Training 

Program as a residency. 

He was a year or 

18 

two older 

than 

me; so he wasn't 

in my group of 

19 

trainees. 




20 

Q. 

When 

did Mosberg go to 

Reynolds? 

21 

A. 

'85 - 

- 1985. 


22 

Q. 

Is he 

still there? 


23 

A. 

He certainly is. Head 

of toxicology, runs 


24 our toxicology facilities. 

25 MR. MAISTROS: It saves me a lot of 
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1 questions when he keeps going. 

2 MR. BELASIC: You could limit your answer 

3 just to his question. 

4 THE WITNESS: Yeah, but then — I could. 

5 I'll see what I can do about that. I'm getting to 

6 know him so well, you know, I know what he's going to 

7 ask next, I guess. 

8 BY MR. MAISTROS: 

9 Q. Have you ever read any reviews or articles 

10 that just discussed the failure of Premier? 

11 A. Yeah. I've read people's point of view on 

12 that. Yeah, I sure have. 

13 Q. Did you read any that were authored by 

14 employees of Battelle? 

15 A. A1 Wehner wrote one. 

16 Q. Did you ever talk to him about his article? 

17 A. No, I never did. He — it was in a German 

18 magazine, and I have a German scientist that works 

19 with me from time to time. Lutz Muellar. And I asked 

20 Lutz — he — Lutz called me and told me about it. 

21 I'm not sure what the journal is. It's sort of like 

22 a New Scientist here. It's not a peer-review 

23 journal, but items of scientific interest are in it. 

24 And A1 did an article in that on Premier. 

25 Q. Now, he would have been second under Ragan 
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1 on Premier at Battelle? 

2 A. Uh-huh. Harvey Ragan is the guy's full 

3 name. He's retired now. 

4 Q. You read this article Wehner wrote? 

5 A. I wrote the — yeah, I read the English 

6 translation of it. I sure did. 

7 Q. Did you disagree with anything in there? 

8 A. Well, I think he gave lawyers more credit 

9 than he should have for its failure. 

10 Q. What did he say about the lawyers? 

11 A. It was his opinion that — if I remember 

12 correctly, that Reynolds should have put more effort 

13 behind Premier, let it stay in the market longer, and 

14 that probably tobacco lawyers didn't give it enough 

15 support, something like that. 

16 Q. Did you ever express your opinions 

17 concerning that topic to Wehner? 

18 A. No. In fact, I had a discussion with A1 

19 Wehner. He came to me at the Society of Toxicology 

20 meeting in Dallas where he was presenting some of his 

21 Premier work. And he said, you know, "People ask me 

22 do I think this is a good cigarette reducing risk, 

23 even a safer cigarette. I'd like to be able to give 

24 my opinion . " 

25 I said, "Of course, you can. You can do 
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whatever you want." 

And he said, "Well, won't your lawyers get 
upset with me?" 

And I said, "No. One of them is here at 
this meeting." And I got him and took him to that 
lawyer, and she said, "That's fine. You can give 
your opinion." 

So I was surprised to see him have that 
point of view in that article. That's why Lutz 
Muellar sent it to me. He was surprised about it 
too, but, you know, he's entitled to his opinion. 

Q. When was this meeting in Texas? 

A. '89, I believe. March of '89. 

Q. Was Premier still on the market? 

A. Yeah. It was being test-marketed, and I 
guess it was about to go to a full-fledged test 
market. I can't remember the exact timing, but it 
was either on it or about to be on it. 

Q. In '89? 

A. Yeah, early '89. I hope I don't have 
the — there was an '88 SOT meeting, but I believe 
this — the Battelle Northwest stuff was '89, I 
believe. I can't remember, but it's one of those 
years. 

Q. When you read the Wehner article on the 

HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



141 


1 failure of Premier, did you believe anywhere in that 

2 article you were being referenced? 

3 A. I didn't remember feeling that way. I 

4 mean, he talked about the science and the good 

5 concept of tobacco heating cigarettes. And I just 

6 don't recall if he said nice things about scientists 

7 there or not. It just doesn't — I don't remember. 

8 I know he liked us, at least he said he did. 

9 Q. When Premier was being developed, do you 

10 know if there was any discussion that Premier could 

11 not be marketed as a safer cigarette? 

12 A. They had the same discussion that we had 

13 with EW, "How can you call it that without getting in 

14 trouble with the FTC or without having problems with 

15 claim substantiation since there was no agreed-upon 

16 model for measuring a safer or a safe versus other 

17 cigarettes? How could you — how can you do that?" 

18 We had that discussion. 

19 Q. Do you know why Reynolds undertook the 

20 biological tests it did on Premier if they were not 

21 going to utilize them in their marketing? 

22 A. To publish it, to let the scientists and 

23 the medical profession know about it, to test in as 

24 good a test bioassays as we could find what it 

25 compared like to standard commercial cigarettes and 
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1 standard reference cigarettes. That's why I was 

2 hired to come here and build a toxicology 

3 department — was to evaluate is it biologically and 

4 toxicologically as good as it is chemically. 

5 Q. That's a good point. Was that — when you 

6 say you were hired to come here and build a 

7 toxicology department, was that for Premier or for an 

8 advanced cigarette or for neither? 

9 A. It was for Premier and other advanced 

10 technology cigarettes. That's what I was told. Now, 

11 what they told me — until I agreed to come, it was a 

12 proprietary project. So they could just tell me in 

13 theory what Premier was in '84. It was. We've got a 

14 cigarette that we're looking at. "We can't give you 

15 details until you agree to come to work with us, but 

16 it greatly reduces tar and a lot of constituents of 

17 smoke of concern." 

18 Q. And it's your understanding that Reynolds 

19 did not have a stand-alone toxicology department? 

20 A. They had one that — I don't know what it 

21 was called, whether it was — I really don't know if 

22 it was called toxicology or scientific affairs or 

23 whatever it was. But they had some folks, Charlie 

24 Nystrom, Chin Lee, Debbie Lee, and some other people 

25 like that who did short-term toxicology assays, kept 
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up with the literature and monitored contract work 
done in outside labs. There were others who had 
retired. I don't even remember their names, but I 
had heard about them. Charlie Nystrom overlapped 
about two years and worked with us, and Chin Lee 
worked until he retired last year. 

Q. To your knowledge, Reynolds did not have a 
stand-alone toxicology department in 1984 when you 
came? 

A. Other than Chin Lee's lab. They had that 
lab and that staff, and then they had a scientific 
affairs group that worked with them. 

Q. Now, Premier — Reynolds undertook — and 
it's published in the monograph. It's in the 
library. I'm sure I could read it if I wanted to — 
the results of their biological testing? 

A. Published it in the peer-review literature, 
at national meetings, international meetings, 
published it in Inhalation Toxicology and other 
journals. 

Q. My only question was, it was published, 
correct? 

A. It was very, yes, heavily published. 

Q. And this would be — 

A. And the monograph was sent to every major 

HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



144 


1 university and medical center. 

2 Q. And this would be to compare the biological 


3 

activity 

of Premier to a — 


4 

A. 

A series of reference. 


5 

Q. 

— Kentucky reference cigarette? 


6 

A. 

Yeah. 


7 

Q. 

RF-4, RF-2 ? 


8 

A. 

1R-4F was the main one, but we looked 

at 

9 

1R-5F some, and we looked at some commercial 


10 

cigarettes some, depending on the test. 


11 

Q. 

Now, that was to, I assume, establish. 

in 

12 

part, that there was reduced biological activity 

for 

13 

Premier, 

correct? 


14 

A. 

Uh-huh, and reduced chemistry. 


15 

Q. 

Did Reynolds, in '84 when you joined. 

do 

16 

that for 

its other cigarettes? 


17 

A. 

Did they publish a lot for other 


18 

cigarettes? 


19 

Q. 

Did they test the biological activity 

of 

20 

all the 

cigarettes it sold? 


21 

A. 

In Chin Lee's lab they did some. They 


22 

occasionally would test biological activity of 


23 

cigarettes in contract labs like Battelle Ohio, 

like 

24 

A.D. Little, as I understand it. 


25 

Q. 

When would they test a cigarette and when 
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1 would they not? 

2 A. Anytime they used a new ingredient that 

3 hadn't been used before, it was my understanding they 

4 tested it. Bob Suber could give you a good reference 

5 point. They did some work at A.D. Little, I believe 

6 some at Battelle Ohio. I think there was a lab up 

7 around Chicago — I can't remember the name of 

8 it — that they did a few projects at, but I — 

9 yeah. Biotest, something like that. Bob Suber knows 

10 all that. He can do a better job of describing what 

11 they did before we got here than I can. 

12 Q. Did Reynolds do biological tests with 

13 respect to the use of ammonia in its tobacco 

14 processing? 

15 A. I don't know. 

16 Q. Was Chin Lee, in your opinion, a good 

17 scientist? 

18 A. Yes, he was. I'm sure he tested ammoniated 

19 prototypes in the Ames labs, SEs and stuff, but 

20 whether they did outside work on ammonia, I don't 

21 know. 

22 Q. And it's your testimony that if the tests 

23 of the ammoniated prototypes showed higher Ames 

24 numbers than the conventional cigarettes or 

25 unammoniated cigarettes that Reynolds' policy would 
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1 be to not use ammonia? 

2 A. I don't remember saying that this morning, 

3 but if there was a significant raise in Ames tests, 

4 they probably wouldn't have used it in a form that 

5 had the significant rates. 

6 Q. No. I didn't say you said it this 

7 morning. You just said that they were doing tests if 

8 they were using new additives. So I want you — 

9 A. Oh. 

10 Q. — if you know, you can tell me. But do 

11 you know if Reynolds did these tests when ammonia was 

12 first used? 

13 A. I don't know what tests they did when 

14 ammonia was used. They had a hierarchy of tests they 

15 would use. 

16 Q. And if they did these tests on the use of 

17 ammonia in the tobacco processing and it showed 

18 higher Ames numbers, would they use ammonia in 

19 tobacco processing? 

20 MR. BELASIC: Object to the form as 

21 hypothetical. You're asking him to speculate about 

22 something he just said he didn't know about. 

23 THE WITNESS: When I got here. Chin Lee 

24 reviewed for me the kind of work that he did since he 

25 started working for me, and he did say that if they 
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1 were looking at an ingredient that has a significant 

2 rise in Ames numbers, and he was looking at it in 

3 five strains of bacteria, if it was significantly 

4 higher, they probably wouldn't use them. Now, which 

5 ones were not used and which ones were okay and used, 

6 I don't know. 

7 BY MR. MAISTROS: 

8 Q. Who would have known that before you were 

9 here? 

10 A. Chin Lee, Charlie Nystrom, I guess Colby 

11 was in scientific affairs a number of years before I 

12 got here. He might have known. 

13 Q. Do you have an opinion — did you have the 

14 opportunity to work with Colby? 

15 A. No, I didn't. I've seen him at a couple of 

16 scientific meetings. 

17 Q. Do you know what his reputation was within 

18 Reynolds as a scientist? 

19 A. I heard people that were on his staff speak 

20 well of him. He's hard to understand. He's got a 

21 heavy German accent. I heard them comment that you 

22 had to work around him a while before you could 

23 understand what he was saying. 

24 Q. Did you have the opportunity or did you 

25 ever hear of Claude Teague's representation as a 
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1 scientist at Reynolds? 

2 A. No. They depicted Claude Teague and I 

3 worked with Claude Teague as the guy in charge of the 

4 building — building maintenance. I had heard he had 

5 some sort of research group. He told me — when we 

6 were looking at different places to build the 

7 toxicology labs, he told me a little bit about the 

8 life sciences biological group that he had until '69 

9 or '70 or at least a part of it. 

10 Q. Did he tell you why it was disbanded? 

11 A. Well, what he told me was they were doing 

12 work for food and beverages as well as for tobacco, 

13 and they got — they had an interest in getting into 

14 some pharmacology work but decided against it; so 

15 they didn't need that group. The group was named 

16 like it would do work for foods and pharmaceuticals, 

17 but they never, to my knowledge, got a pharmaceutical 

18 group. So what he said was they couldn't justify 

19 having it for just tobacco. 

20 Q. Have you heard any other versions of why 

21 his group was shut down? 

22 A. Well, I've heard essentially the same thing 

23 from Sam Simmons. There used to be a guy that worked 

24 here, you asked me back in August, who flippantly 

25 said to me one day that the lawyers probably were not 
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1 comfortable with that group, but he's the only one 


2 

I' ve 

ever 

heard even say that. 

3 


Q. 

Who's that? 

4 


A. 

Tony Colucci. 

5 


Q. 

Did you ever hear Michael Shannon say that 

6 

the 

reason the group was shut down is because they 

7 

were 

getting bad results — 

8 


A. 

No. 

9 


Q. 

— that could hurt the tobacco company? 

10 


A. 

I never heard him say that. 

11 


Q. 

Have you ever heard anyone else say that? 

12 


A. 

No. 

13 


Q. 

We're talking about the animal facility. 

14 

are 

we not? 

15 


A. 

We are. The so-called "mouse house." I 

16 

know 

they 

did some work one time on emphysema, and 

17 

they 

got - 

— their animals had Pasteurella outbreak 

18 

and 

— 


19 


Q. 

They what? 

20 


A. 

Pasteurella outbreak — their laboratory 

21 

animals — 

- they got Pasteurella pneumonia. 

22 



And I asked some questions about that of 

23 

Sam 

Simmons and others, and that will cause emphysema 

24 

and 

bronchitis. And I'm a pathologist, and I've 

25 

diagnosed 

this a number of times in lab animals. 
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1 And the reason I asked was you can get some 

2 emphysema in Pasteurella pneumonia. And I had 

3 heard — sometime along then I read something where a 

4 former employee said that they got emphysema in that 

5 study. So I started asking some questions around the 

6 guys. Raleigh Davis and Leroy Gerald and Sam 

7 Simmons — people that had worked with that group. 

8 And they told me the veterinarian pathologist — the 

9 veterinarian that worked with them said it was from 

10 the Pasteurella; it was not from cigarette smoke, 

11 which made sense because people with cigarette smoke 

12 alone have been unable to induce emphysema. 

13 So it didn't sound right to me to begin 

14 with that rabbits or guinea pigs would have had 

15 emphysema like was claimed in that article — 

16 newspaper article. 

17 Q. This mouse house you make reference to, 

18 from '70 to '84, do you know if Reynolds had similar 

19 capabilities? 

20 A. I don't know. Reynolds had the Chin Lee 

21 lab. And if they had to do animal work, whether it 

22 was skin painting or inhalation, they went to 

23 contract labs. So I would have to assume that they 

24 didn't have like we do today an inhalation facility. 

25 Q. Is it fair to say that when you were 
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1 brought on board, part of your task was to build your 

2 own in-house testing facility? 

3 A. That's fair to say. 

4 Q. And that you could thereby eliminate or 

5 reduce the use of outside labs? 

6 A. We would reduce the use of outside labs, 

7 and we would use — the biggest interest Bob DiMarco 

8 had in this, as told to me by him and by Wally Hayes, 

9 who he hired three months before me, was that he 

10 wanted to use animal testing like chemistry was 

11 already being used and the Ames lab was already being 

12 used to develop products with potential reduced risk 

13 and to clear ingredients or test further any 

14 ingredients. And it is cheaper in the long haul to 

15 do that in-house. 

16 We all recognized — and I heard — I had 

17 conversations with Bob DiMarco from late '84 on — 

18 that some work would have to be done in out-of-house 

19 laboratories because some people would ignore work 

20 done from the tobacco company only. 

21 So we always did at appropriate times some 

22 outside work. And I also, by the way, encountered 

23 that in the chemical industry and the pharmaceutical 

24 industry: Rohm and Haus and Dupont; we did the same 

25 things for the same reasons. 
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1 Q. Is it your understanding that the — part 

2 of the mission that DiMarco set out with respect to 

3 hiring you and others was to develop this facility 

4 for new cigarettes? 

5 A. Yes, and for modified traditional brands as 

6 well, but his highest passion was — and mine too — 

7 was to develop these new cigarettes that were 

8 modified to reduce risk. That was his vision, and I 

9 agreed with it when I came. 

10 Q. And how long were you associated with that 

11 group or department? 

12 A. Well, I built the toxicology group, and Bob 

13 DiMarco came to me in late '89 and said he wanted me 

14 to go to Russia with him in December, and he wanted 

15 to talk to me about other roles I could play in the 

16 company. And the reason he wanted me to go to Russia 

17 with him is they had a filter they claimed would 

18 reduce free radicals and oxides of nitrogen — some 

19 Russians did. 

20 So I went over with him and our patent 

21 lawyer, Grover Myers, and we spent a week in Russia. 

22 And while I was on that trip with him, he wondered if 

23 I would be willing to leave toxicology and take on 

24 some other disciplines in R&D. They needed somebody 

25 with my ability to achieve tasks, to get projects 
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1 done, et cetera, and leadership skills, to use his 

2 words. 

3 So I told him if I could use my scientific 

4 background, I'd be open to it. So in May — well, in 

5 February, Dave Isbister took me to lunch in this 

6 building here up at Piedmont Club at the top and 

7 asked me the same question. He, at that time, was 

8 Bob DiMarco's boss. 

9 And I gave him the same answer. And he and 

10 Bob — well. Bob, but said that Dave was in full 

11 agreement, contacted me in May of that year, which is 

12 1990, and I took over Advanced Technology Products. 

13 But they were the projects or products, to your 

14 point, that worked on reducing risk. 

15 Q. Who did you take over for? 

16 A. It was — it was a — what's the word I 

17 want? A combination of previous groups merged 

18 together. I took over for Bob Lloyd on Premier. I 

19 had Michael Shannon, that you asked me about earlier, 

20 report to me on Beta 90 that we've already 

21 discussed. I had Watt Dufour and Alan Norman and 

22 others report to me for reduced tar cigarettes — 

23 developing them. 

24 We talked about and did develop some 

25 cigarettes with a reduced sidestream smoke. So that 
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1 was all parceled together and called "Advanced 

2 Technology Products," and I was the vice president of 

3 that from 1990 to 1992. 

4 Q. Then you went where? 

5 A. Then I got all product development and 

6 brands put under me when Carl Ehman came to take over 

7 Bob DiMarco's job when Bob DiMarco retired, which is 

8 the job I have now. 

9 Q. Have you heard of Project Delta I or 

10 Delta II? 

11 A. Yeah. The Delta projects — and it's 

12 always plural, if we were talking about the same 

13 thing where groups of marketing people and R&D people 

14 work together to come up with new product ideas, new 

15 projects. And I believe several of my folks were 

16 involved with Delta II some with Delta I as well. 

17 Q. Including Michael Shannon? 

18 A. Yes. He was, I believe, on Delta II. It 

19 might have been both, but he was on Delta II, I 

20 believe. 

21 Q. What was Delta II? 

22 A. Well, when I took over Advanced Technology 

23 Products, either just before I took over or just 

24 after, I forget which, the group of executives asked 

25 that another follow-up on Delta I be done. "How do 
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1 you meet consumer wants? What products would you 

2 develop?" 

3 And they had Michael Shannon and Gerry 

4 Lawson and a number of people in R&D on those 

5 projects. Out of that — after Delta II, we 

6 established projects XA, XB, XC, XD. 

7 XD was what later became Eclipse. XB was 

8 what we tried to do to develop that ultra low tar 

9 cigarette that was more appealing to smokers and to 

10 respond to in an implementable way to the public 

11 health officials in Europe. 

12 XA was a cigarette to reduce sidestream 

13 smoke by at least 50 percent. We tried Advantage 

14 Excel. It didn't do well. We improved it, and 

15 that's what Pianissimo is in Japan. 

16 XC replaced Beta 90, and it was looking for 

17 using short-term biological assays and chemical 

18 assays, how to reduce significantly compounds of 

19 concern and activity in the toxicology lab. 

20 And XD was what became Eclipse. It was 

21 called XD, XDU for a while. XDU was Europe. 

22 Q. Prior to the establishment of Advanced 

23 Technology Products, was there a stand-alone group 

24 that was attempting to develop cigarettes that had 

25 these lower risk qualities associated with them? 
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1 A. Yeah. The Premier group, which was called 

2 "Alpha" and before that "SPA," was under Bob Lloyd. 

3 And he also had something called Advanced Technology 

4 Products, which was the name of my group much later 

5 on. 

6 Then Mike Shannon worked for Bob Lloyd on 

7 the Premier early-stage stuff, and they had some 

8 other activities going on. Project Ran was one of 

9 them. One of them was called Reduced Ames Number. 

10 Bill Rice and Bill Sensabaugh worked on that, and 

11 there were others. I don't know all the history. 

12 And later they broke out what was called 

13 Advanced Technology Products from under Lloyd and put 

14 Michael Shannon over that, who reported to Bill 

15 Hildebolt, who was one of Bob DiMarco's staff 

16 members. 

17 Those were stand-alones trying to develop 

18 products to meet consumer wants with advanced 

19 technology, including and focusing on reduced risk — 

20 potential for reduced risk products. That's as good 

21 a job as I can do of piecing the history together. 

22 It's kind of confusing. 


23 

Q. 

During your 

14-odd — 14 years — 

24 

A. 

Almost. 


25 

Q. 

— 14 years 

— 14 years this fall, I 
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1 guess, at Reynolds, did you have discussions with 

2 other Reynolds' employees concerning their beliefs as 

3 to whether or not nicotine was habit-forming or 

4 addictive? 

5 A. Well, there — I had discussions that would 

6 pop up in the context of other discussions because we 

7 had — for example, I guess it was '86 thereabouts 

8 and again in '88, the surgeon general had changed his 

9 mind. He had called nicotine habituating, and then 

10 he started calling it addicting, which was a change 

11 of focus by him. 

12 We speculated what's going on, and we 

13 believe and still do that a lot of the critics of the 

14 tobacco industry were behind that change to change 

15 the definition so we would include nicotine and 

16 cigarette smoking. That's a point of view. It may 

17 not be valid, but I believe that. The — so it would 

18 come up in the context of those discussions. 

19 I met Mike Russell, and we came out with 

20 Premier. And we were talking about doing Premier in 

21 Europe. We never got to Europe with Premier. We did 

22 with Eclipse, but I met in London, Mike Russell, and 

23 we got into a good, healthy argument about what's 

24 addicting and what's habituating. He got very angry 

25 at me, but he forgave me for it. We have a good 
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1 relationship. 

2 So it certainly came up in that context. I 

3 had a number of discussions with John Robinson since 

4 he published a great deal on that issue, habituating 

5 versus addicting. So from time to time, I've had 

6 those discussions. 

7 Q. In the course of these discussions, I'm 

8 interested in discussions with Reynolds' employees. 

9 Have you heard any Reynolds' employees refer to 

10 cigarettes as addictive? 

11 A. No. I've heard some say habit-forming 

12 maybe. I've heard them say addictive with quotation 

13 marks, if you believe what our critics say. I've 

14 heard some employees say, you know, "If it would get 

15 them off our back, maybe we could say, fine, and call 

16 it addicting if you want to." I have not heard an 

17 employee say to me that they believed smoking and 

18 nicotine was addictive and certainly different than 

19 cocaine and morphine and those kinds of compounds. 

20 Q. Which employee said if — "fine. If it 

21 will get them off our backs, we'll call it 

22 addictive"? 

23 A. I've heard Don deBethizy say, "You know, 

24 sometimes I wonder if we'd just say if you want to 

25 define addiction like that, and we call it that, 
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1 fine." I don't remember who said it would get them 

2 off our backs. 

3 Q. Does deBethizy believe that cigarette 

4 smoking, if you know, is habit-forming? 

5 A. He might. I don't know. 

6 Q. Have you ever heard him say that? 

7 A. I've heard him say that cigarette smoking 

8 can be difficult to quit or compulsive in behavior. 

9 And by the newer definition, that would qualify for 

10 some people. 

11 I don't — I haven't talked with him about 

12 do you believe it's addictive or habit-forming or 

13 neither. I haven't had that discussion with him per 

14 se. I've listened him talk about the debate, and 

15 I've listened to John Robinson talk about the 

16 debate. 

17 And the essence of it is when someone talks 

18 to you about cigarettes or nicotine being addictive, 

19 you have to start with what definition are you using 

20 and then go from there. The irony when you talk to 

21 people in Tobacco International and you talk to 

22 people overseas, they use words like "dependence." 

23 They don't use "addictive" or "habituating." They 

24 tend to use "dependence" and have different levels of 

25 dependence. So it's a strange conversation if you 
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1 try to have it with them. 

2 Q. And nobody, though, that you can recall has 

3 ever had a discussion with you — no employee of 

4 Reynolds where they've expressed the reason that they 

5 do believe that the — cigarette smoking in 

6 particulate nicotine in the smoking process is 

7 addictive? 

8 A. I may — I just don't recall. I may have 

9 had an employee say to me they believe it might be 

10 addictive for some people and not others, but I don't 

11 remember who it would have been. 

12 Q. Do you remember any statements Michael 

13 Shannon made concerning his beliefs as to smoking and 

14 addiction? 

15 A. Never. That was one of the things when I 

16 heard that statement that puzzled me because Mike and 

17 I talked about a lot of different things, but we 

18 never had that discussion. 

19 Q. Have you heard people acknowledge that it's 

20 the nicotine in tobacco that makes cigarettes 

21 habit-forming if, in fact, they are habit-forming? 

22 In other words — 

23 A. I've heard people, you know, speculate that 

24 if they are habit-forming or addictive, nicotine 

25 plays a large role in that. I've heard that. Yeah. 
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1 Q. And is it your personal opinion that 

2 cigarettes can be habit-forming? 

3 A. Yes. 

4 Q. And it's the nicotine that makes them 

5 habit-forming? 

6 A. I think it's nicotine combined with a lot 

7 of things: oral gratification. When I was a child, 

8 I bit my fingernails all the time. It was an oral 

9 gratification thing. It was a habit. 

10 I think cigarette smokers are looking for 

11 some oral gratification, and I think that's what the 

12 work presented in Montreal that I referred to 

13 earlier. When you give IV nicotine and it doesn't 

14 change one bit their desire for the next cigarette, I 

15 think part of that is doing something with your hands 

16 and oral gratification, and I think that's part of 

17 what pipe smoking is for me. 

18 Part of the acceptance problems we have 

19 with Eclipse is people — some people miss how they 

20 light a regular cigarette because they've got to hold 

21 the flame there longer with Eclipse. They miss 

22 flicking ashes. They miss the burning down of the 

23 cigarette. Some have told us that. So that's part 

24 of it. That's part of the habit. That's part of the 

25 gratification, doing something with your hands, your 
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mouth, and nicotine plays a role in the taste and 
sensory and pharmacology, but it's too complex to 
answer with that simple a question, in my judgment. 

MR. MAISTROS: Do you mind if we take a 
little break, Mark? 

MR. BELASIC: Not at all. 

THE WITNESS: I was just thinking that. 

THE VIDEOGRAPHER: Off the record at 

2:02 p.m. 

(Recess.) 

THE VIDEOGRAPHER: On the record at 

2:16 p.m. 

BY MR. MAISTROS: 

Q. I'm not sure we ever got to the answer of 
what Claude Teague's representation was as a 
scientist at Reynolds. 

A. I had heard that he was a chemist or a 
chemical engineer. I never heard anybody comment on 
whether he was a good one or a bad one. And it 
wasn't until last year that I was interested enough 
to find out whether he was a chemist or chemical 
engineer. Claude was a likable guy. He worked with 
me when we built the tox facilities. I knew him as 
director in charge of the building and building 
maintenance. If you needed a room or you needed an 
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1 office, you had to work through Claude to get it. 

2 Q. Okay. 

3 A. I never had a discussion with anybody about 

4 what kind of scientist he was or wasn't. It's sort 

5 of like me. I guess he got in administration and he 

6 is probably, you know, not considered a scientist 

7 anymore. 

8 (Exhibit 1 is marked for identification.) 

9 MR. MAISTROS: 

10 Q. I'm going to show you what I've marked as 

11 Exhibit 1? 

12 A. Okay. 

13 MR. MAISTROS: You know, unfortunately, I 

14 only have one copy for this side of the table. 

15 THE WITNESS: Okay. 

16 MR. MAISTROS: Would you mind moving down 

17 just to look over his shoulder? 

18 THE WITNESS: Do you want me to read this? 

19 BY MR. MAISTROS: 

20 Q. You can read it, if you'd like. I'm not 

21 going to ask you about the whole thing. I'm going to 

22 ask you about parts of it. But it's entitled 

23 "Research Planning Memorandum on the Nature of the 

24 Tobacco Business and the Crucial Role of Nicotine 

25 Therein." 
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A. Yes. 

Q. And on the last page it's authored by 
Claude Teague, April 14th, 1972. 

A. Okay. 

Q. Have you seen this document before? 

A. No. 

Q. If you could turn to the first page, the 
first sentence states, "In a sense, the tobacco 
industry may be thought of as being a specialized, 
highly ritualized, and stylized segment of the 
pharmaceutical industry." Is that a statement with 
which you would agree as you sit here today? 

A. No, I don't agree with that. 

Q. Why not? 

A. Because we're a tobacco company in a 
tobacco industry, not a pharmaceutical industry. And 
certainly by any stretch of the imagination if you 
called us a pharmaceutical company, you wouldn't call 
us stylized or ritualized. Is that what that word 
is? It's poorly copied on here. 

Q. How about the next sentence, "Tobacco 
products uniquely contain and deliver nicotine, a 
potent drug, with a variety of physiological 
effects." Do you agree with that? 

A. Most of it. I would be — having a 
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1 toxicology background, I would argue "What do you 

2 mean, Claude, by 'potent'?" A variety of 

3 physiological effects, certainly there's a variety of 

4 responses attributed to nicotine, and some of them 

5 are juxtaposed to each other. Nicotine is thought to 

6 dilate vessels. It's thought to constrict vessels, 

7 for example. So I guess you could say even with one 

8 effect, there's a variety of responses to the same 

9 compound. 

10 Q. Anything else you disagree with in that 

11 sentence? 

12 A. Well, we don't know if other members of the 

13 nightshade family, Solanaceae, like eggplants, 

14 peppers, tomatoes — we know they contain some 

15 nicotine. No one really knows if they deliver 

16 nicotine. You know, can you pick up some in the 

17 bloodstream. You can certainly pick up — and it's 

18 been published — some cotinine in the urine from 

19 eggplant and peppers, tomatoes. So the term 

20 delivered there means what — has to be what you 

21 think it means. You know, you'd have to tell me what 

22 you think it means before I could agree or disagree. 

23 Q. Well, would you agree that tobacco products 

24 contain nicotine? 

25 A. Sure. 
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Q. 


And would you agree that tobacco products 


2 deliver nicotine to smokers, if that's the context? 

3 A. Yes. Yeah. 

4 Q. And you'd agree — you have a problem with 

5 the word "potent," but you don't disagree it's a 

6 drug? 

7 A. Well, to me, the definition of a drug — 

8 and I have worked for a pharmaceutical companies — 

9 it's something that's intended to alter the function 

10 or structure of the body. I'm not sure I agree — I 

11 don't think I could necessarily agree that the 

12 intention of nicotine is to alter structure or 

13 function of the body. 

14 Q. Doesn't the definition also include it has 

15 the effect of doing that? 

16 A. As opposed to intended to? 

17 Q. Yes. 

18 A. Some definitions of drug could have — has 

19 the effect of as opposed to intention in it. 

20 Q. And doesn't nicotine have the effect of 

21 altering the structure or function of the body? 

22 A. Again, it depends on how you defined it. 

23 Is a vasoconstriction or a vasodilatation altering 

24 the structure? No. It alters some of the 

25 physiological parameters of the bloodstream. 
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Q. Doesn't it increase heart rate? 

A. Yeah. 

Q. Doesn't it affect blood pressure? 

A. It can. 

Q. Doesn't it affect body temperature in the 
extremities? 

A. It can, if a person has Buerger's disease 
or severe diabetes, nicotine could make the distal 
extremities cooler. 

Q. Down below the next sentence says, "Related 
alkaloids and probably other compounds with desired 
physiological effects are also present in tobacco 
and/or smoke." Do you agree with that statement? 

A. Which one is that — related alkaloids? 

Q. Right. 

A. Oh. Okay. Well, I said earlier there are 
other constituents of smoke that could cause dopamine 
release; so that may have been what he meant there. 

Q. The next sentence, "Nicotine is known to be 
a habit-forming alkaloid, hence, the confirmed user 
of tobacco products is primarily seeking the 
physiological," quote, "satisfaction," unquote, 
"derived from nicotine and perhaps other active 
compounds." Do you agree with that sentence? 

A. Well, they could be seeking that 
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1 physiological satisfaction if he means by that 

2 relaxation, stimulation, taste, sensory perception. 

3 I've already given my view how other aspects of 

4 cigarettes, the handling of it, the oral 

5 gratification are a part of that scenario. 

6 Q. How about the next sentence; "His choice of 

7 product and pattern of usage are primarily determined 

8 by his individual nicotine dosage requirements and 

9 secondarily by a variety of other considerations, 

10 including flavor and irritancy of the product," 

11 comma, "social patterns and needs, physical and 

12 manipulative gratifications, convenience, cost, 

13 health considerations, and the like." Do you agree 

14 with that sentence? 

15 A. In general, I do. Yeah. I guess — how 

16 many of these for a given smoker are important is the 

17 only thing I'd argue about. 

18 Q. How about the proposition that he's 

19 primarily — the pattern of usage is primarily 

20 determined by the individual nicotine dosage 

21 requirements and secondarily by those other factors? 

22 A. I don't know if that's true or not. I 

23 don't think we have proof conclusive evidence that 

24 that's definitely true. It's a possibility. 

25 Q. But the individual nicotine dosage 
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1 requirements does play a role, in your mind, in some 

2 fashion? 

3 A. It may in some fashion. 

4 Q. The next sentence, "Thus, a tobacco product 

5 is, in essence, a vehicle for delivery of nicotine 

6 and designed to deliver the nicotine in a generally 

7 acceptable and attractive form." Do you agree with 

8 that sentence? 

9 A. I have a problem with it because how much 

10 of the taste and what a person does when they light 

11 the — to smoke a cigarette, have the pleasure of 

12 that cigarette, or any other tobacco product in the 

13 design thereof, in Reynolds' case, and I can't speak 

14 for any other companies, we aren't designing a 

15 cigarette to deliver a particular dose of nicotine. 

16 We're designing a cigarette to be giving the taste 

17 and pleasure to a smoker they want. How much of that 

18 is nicotine in a given smoker and how much of that is 

19 other things is hard for me to quantify. 

20 He is saying here, I think, it is primarily 

21 designed to deliver nicotine in a generally 

22 acceptable and attractive form. I think yielding 

23 nicotine is one aspect that's important in 

24 cigarettes, but there are others: smoothness, 

25 harshness, sweetness, bitterness, ritualism of how 
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1 fast it burns down, all of those things are part of 

2 it, not just nicotine. 

3 Q. What about the next sentence, "Our industry 

4 is then based upon design, manufacture, and sale of 

5 attractive dosage forms of nicotine, and our 

6 company's position in our industry is determined by 

7 our ability to produce dosage forms of nicotine which 

8 have more overall value, tangible or intangible, to 

9 the consumer than those of our competitors." Do you 

10 agree with that sentence? 

11 A. Not really. Everything I see at our 

12 company is designed on tobacco — the use of 

13 tobacco. Nicotine is part of it. This sentence 

14 sounds like we focus on nicotine, the delivery of 

15 nicotine, the dose of nicotine, and that's simply not 

16 true, from the earliest days of product design to the 

17 last shipment of cigarettes that went out the door at 

18 Tobaccoville today. 

19 We don't measure the nicotine that often. 

20 It's infrequent. In product development we try to 

21 stay in a certain window in a tar range. We will 

22 reject products on the basis of tar, not nicotine. 

23 We will reject shipments of cigarettes on the basis 

24 of tar and/or physical weight. Never do we reject 

25 shipments of cigarettes on the basis of nicotine 
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1 yield. I know of no program including XB that had a 

2 particular delivery or yield or form delivery of 

3 nicotine as its main objective. So I disagree with 

4 the statement. 

5 Q. You don't think Premier had any component 

6 that related to the delivery of a specific dosage of 

7 nicotine? 

8 A. Other than what I described to you this 

9 morning, the tobacco suspension and knowing that we 

10 had to have — be in a certain range for an ultra low 

11 tar cigarette or it would be called unacceptable as 

12 to taste. 

13 Q. When you say you don't measure nicotine 

14 that often, do you know how many places in the 

15 manufacturing process the nicotine content or yield 

16 of tobacco is measured? 

17 A. Most of our nicotine measurement is on the 

18 tobacco we buy. We measure sugar, nicotine, wet TPM 

19 when it's burning. We occasionally measure nitrogen 

20 content. We will once in a great while measure 

21 pesticide to see if it comes from grease or 

22 someplace. We make sure that they haven't violated 

23 the use of a pesticide they like to use in grease. 

24 Q. I'm talking about the measurements of the 

25 nicotine. 
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1 You measure the nicotine when the tobacco 

2 is purchased, correct? 

3 A. Yes. 

4 Q. You measure the nicotine content of the 

5 leaf that goes into the reconstituted process before 

6 the process begins, do you not? 

7 A. Not at that point, to my knowledge. What 

8 we do is we're aware of where that tobacco was coming 

9 from and have a general impression as to what the 

10 nicotine should be because a lot of what's used in G7 

11 are stems and scrap. So we might have a general 

12 impression of how much nicotine is there. We do 

13 measure on occasion what goes in — water, sugar, 

14 nicotine — to check and see if we're in the range of 

15 where we should be. 

16 Q. You measure the nicotine in the course of 

17 the reconstituted tobacco process, do you not? 

18 A. Sometimes we do. 

19 Q. Aren't there actually in-line 

20 computer-generated nicotine measurement devices? 

21 A. I don't know if there's in-line ones of 

22 it. I have, from time to time, gotten printouts of 

23 what G7s nicotine yield, among other things, to 

24 spot-check it. It's much lower than leaf. 

25 Q. But it's measured? 
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1 A. Occasionally. I don't know about any 

2 in-line measurement. 

3 Q. G7 that's made and stored, the nicotine 

4 content is measured after it's made, is it not? 

5 A. Infrequently, but occasionally. 

6 Q. And you measure the nicotine content of the 

7 tobacco that's expanded? 

8 A. Occasionally. I don't think it's as 

9 regular as the leaf we buy. 

10 Q. Do you measure the nicotine content of a 

11 cigarette after it's manufactured, do you not? 

12 A. Occasionally. 

13 Q. Well, you've got to measure it in case the 

14 nicotine range falls outside the advertised — 

15 A. We do. 

16 Q. — levels of nicotine? 

17 A. We have to measure periodically at least 

18 three different samples to report to FTC what our 

19 yields are. We occasionally check it to make sure 

20 we're not falling outside that range. We don't 

21 measure every lot or every shipment. We do measure 

22 most of the leaf we use at the beginning of the 

23 process. 

24 Q. Could you turn to page 3 of this document? 

25 A. Okay. 
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Q. Do you see the middle paragraph? "Happily 
for the tobacco industry, nicotine is both 
habituating and unique in its variety of 
physiological actions. Hence, no other active 
material or combination of material provides 
equivalent," quote, "satisfaction," unquote. 

Do you see that? 

A. Yes. 

Q. Would you agree with that statement? 

A. It can be habituating, unique. I think 
every botanical with materials in it for flavor and 
physiological activity could be argued to be unique 
and have its own variety. So I guess that's okay. 

"No other active material or combination 
of materials provides equivalent satisfaction." I 
guess there is a degree of truth to that or Next 
would have worked. We would have had better success 
with Premier, but it's not just for nicotine, for a 
number of attributes — or a number of aspects of the 
cigarette, but nicotine is one of them. 

Q. Could you turn to page 5? 

MR. BELASIC: Before you do, let me note 
for the record that there's some marginalia 
markings. I'm pretty sure Claude Teague didn't 
because that's not Teague's writing, particularly on 
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1 page 4 where it says "early '70s" on the right margin 

2 and on page 5 where it's marked. 

3 I mean, do you know, Mr. Maistros, if this 

4 is — are these your marks or somebody else's? 

5 MR. MAISTROS: It's not my writing either. 

6 MR. BELASIC: All right. 

7 MR. MAISTROS: I'm not that neat, at least 

8 with respect to early '70s, I'd never be that neat. 

9 MR. MAISTROS: 

10 Q. Page 5, in fact, you can go to the part 

11 where there's a little arrow on my copy. Is there an 

12 arrow on yours? 

13 MR. BELASIC: Yes. 

14 THE WITNESS: Yes. 

15 MR. MAISTROS: 

16 Q. It says, "We have deliberately played down 

17 the role of nicotine. Hence, the nonsmoker has 

18 little or no knowledge of what satisfactions it may 

19 offer him and no desire to try it." Do agree with 

20 that statement? 

21 A. "Deliberately played down the role of 

22 nicotine. Hence, nonsmokers have little or no 

23 knowledge." I don't agree with that statement since 

24 '84. I don't know where he's coming from in saying 

25 that, "deliberately played down the role." 
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1 We have talked and argued about the 

2 importance of nicotine for taste and satisfaction 

3 since '84. So I don't consider that playing it 

4 down. We're not interested in nonsmokers. I really 

5 don't care or give a flip, and I don't know of anyone 

6 else in management that does what nonsmokers think 

7 about nicotine in our cigarettes. 

8 Q. The next sentence, "Instead, we somehow 

9 must convince him with wholly irrational reasons that 

10 he should try smoking in the hope that he will for 

11 himself then discover the real," quote, 

12 "satisfactions," unquote, "obtainable." Do you 

13 agree with that? 

14 A. No. I don't think we must, and we didn't. 

15 We didn't try. So he was wrong. 

16 Q. The next sentence, "And, of course, in the 

17 present advertising climate, our opportunities to 

18 talk to the pre-smoker are increasingly limited and, 

19 therefore, increasingly ineffective." Do you agree 

20 with that? 

21 A. I don't know. I mean, you know in 1972 I 

22 don't know what the advertising climate was and what 

23 opportunities there was — there were and were not to 

24 talk to pre-smokers. So I don't know if it's true or 

25 not. 
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1 Q. The next sentence, "Would it not be better, 

2 in the long run, to identify in our own minds and in 

3 the minds of our customers what we are really 

4 selling, i.e., nicotine satisfaction?" Do you agree 

5 with that? 

6 A. No, I don't. 

7 Q. Is this the first time you've read these 

8 statements? 

9 A. Yeah. I think one of the early ones you 

10 read I saw in a newspaper, some version of it, part 

11 of a sentence, but I forget which one. I've never 

12 seen anywhere the nonsmoker stuff. 

13 (Exhibit 2 is marked for identification.) 

14 BY MR. MAISTROS: 

15 Q. Exhibit 2 is dated November 11th, 1985, 

16 entitled "Subject: Protocol" from Chris Coggins to 

17 Randy Deskin, D-e-s-k-i-n. You're copied on the 

18 first page. Do you know what this is? 

19 A. It's been a long time since Randy has been 

20 with the company. Teague — there was probably a 

21 protocol given. I guess that's A.D. Little. It says 

22 "ADL." So I assume that's A.D. Little. "I have 

23 prepared the attached suggestions for changes." 

24 Chris Coggins was hired to design 

25 inhalation studies. We had, before Chris got here, 
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already decided for A.D. Little to do a study for 
us. So it probably was not up and running yet, and 
Chris asked Randy who interacted with A.D. Little to 
make some suggestions, I guess. 

Q. Do you know what project this relates to? 

A. This probably was a Premier prototype. 

Q. Do you know that, or are you just guessing? 

A. As far as I know, it has to be. 

Q. Was the — were these experiments carried 
out to the end? 

A. We did a study up there and did carry them 
out to the end. In fact, I believe it was that — it 
might have been the next month that I went up there 
to observe, as a pathologist, the sacrifice of the 
animals at the end. 

Q. How does this differ, then, from Battelle's 

work? 

A. Well Battelle Ohio and Battelle Geneva had 
done smoke inhalation studies and published them 
before. And Battelle Northwest was the center since 
the mid '80s on that Battelle did most, if not all, 
of its inhalation work — contract work. 

A.D. Little's method of exposing animals to 
complex mixtures like cigarette smoke was different 
than most of the inhalation toxicology labs that were 
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1 considered top-notch in a number of ways. 

2 We learned after we placed the study there 

3 that many of the folks who were experienced in 

4 inhalation toxicology had left A.D. Little, and the 

5 people that were doing them had experience in 

6 oral-feeding studies and drinking-water studies but 

7 less experience in inhalation. 

8 And we went and talked to him after things 

9 got going. And the people that talked to us about 

10 inhalation studies they had done for Eli Lily and 

11 some old work they had done on tobacco — they were 

12 like in administrative positions; they weren't doing 

13 the lab work and the actual studies, and that 

14 concerned us. 

15 Chris and Randy must have interacted on 

16 what are the ways we could strengthen their protocol 

17 so it would meet inhalation toxicology standards 

18 when they publish it. 

19 It turned out not to be very important 

20 because we had other prototypes, and we did it in 

21 Battelle Northwest. We did in our own in-house, and 

22 we published the heck out of them. 

23 Q. Were these results published? 

24 A. I don't remember. They could have been. 

25 Q. What were these — what was the focus of 
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1 these tests in particular? Was it nicotine? Was it 

2 some other substance? 

3 A. The — I don't remember if it was a month 

4 exposure or not. It probably is in here. But the 

5 focus was do you get less changes than you'd get with 

6 other cigarettes or the same or worse. That was the 

7 main focus. 

8 Q. Changes in what? 

9 A. In the abnormalities, lesions, with high 

10 doses of cigarette smoke, inflammatory changes in the 

11 lung, the nasal cavity of these animals. 

12 They took blood nicotine, cotinine to prove 

13 that a dose delivered was a dose taken, which is 

14 typical of inhalation studies with cigarette smoke 

15 done everywhere I know of. You can't necessarily 

16 prove what dose of cigarette smoke a laboratory 

17 animal got unless you do plethysmograph measurements 

18 on inhalation and respiration, unless you do blood 

19 nicotine and cotinine. Otherwise, all you know is 

20 what was delivered, but you don't know how much 

21 breath holding they did or whatever. 

22 So cotinine and nicotine values are taken 

23 in a animal study to determine dose and exposure, not 

24 to hit a certain target. 

25 Q. As you look at this, do you know if what 
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1 they were trying to measure was the nicotine? 

2 A. It says right down here plasma nicotine and 

3 cotinine. It's — we do a lot of things in an animal 

4 study, blood carboxyhemoglobin, plethysmograph 

5 respiratory rate, in other words, exposure 

6 conditions. You've got to take particulate count, 

7 nicotine and CO in the smoke as it's going to the 

8 animal, as it's being generated. Then you take these 

9 measurements in the body to show that your dose has 


10 

been delivered. 


11 


There's some stuff here about using 


12 

radioisotopes where you purposely mark smoke in 


13 

another 

set of animals and do radiography of their 

14 

lungs to 

show that you delivered the smoke to their 

15 

lungs. 

These are to prove that you have dosed 

the 

16 

animal like you said you did. 


17 

Q. 

This was done by A.D. Little where? 


18 

A. 

In Cambridge, Massachusetts. 


19 

Q. 

And you don't know if the results were or 

20 

were not 

published? 


21 


THE COURT REPORTER: I'm sorry? 


22 


BY MR. MAISTROS: 


23 

Q. 

You don't know if the results were or 

were 

24 

not published? 


25 

A. 

I know they were given in a report to 

us. 
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1 I think they were going to present them at a meeting, 

2 but I don't remember if they did or not. This 

3 prototype we tested there, we came up with an 

4 improvement later that we tested in-house and at 

5 Battelle Northwest. So it became less important to 

6 us whether or not this got published. It was on an 

7 earlier prototype, not the one we marketed. 

8 The study also helped us build and get 

9 together smoke exposure machines that we used later 


10 

for our 

studies and other people. 

11 

(Exhibit 3 is marked for identification.) 

12 


MR. MAISTROS: 

13 

Q. 

The next exhibit I'm showing you. 

14 

Exhibit 

3, is dated February 13, 1996 from deBethizy 

15 

to Giles 

Who was Giles? 

16 

A. 

J. Giles was a chemist that worked in R&D 

17 

for Alan 

Rodgman. 

18 

Q. 

You're copied on this? 

19 

A. 

Yeah, because Don worked for me. 

20 

Q. 

And does this appear to be an accurate copy 

21 

of a February 13th, 1996 memo prepared by 

22 

Mr. DeBethizy? 

23 

A. 

Appears to be. 

24 

Q. 

What did I say? '86. I'm sorry. 

25 

A. 

Yeah. 
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1 Q. This is entitled "Nicotine Analysis." And 

2 the first sentence says, "We would like to have 

3 Dr. Earl White develop a rapid and sensitive HPLC 

4 assay for nicotine in plasma from rodents." What is 

5 HPLC? 

6 A. High pressure liquid chromatography. 

7 Q. Do you know why he was requesting this? 

8 A. Yeah. The standard method, which is still 

9 the best, unfortunately, is very time consuming. It 

10 has a lot of labor involved. And the turnaround time 

11 is slow. And if we could have — do a direct HPLC 

12 method that was more rapid, we could turn around and 

13 get the results of the serum analysis while the study 

14 is still going on. Now they come after the study is 

15 completed or near the end of the study. 

16 So there was a need to get a better 

17 turnaround on serum nicotine from these studies. And 

18 so Don deBethizy was asking Jay Giles. And when we 

19 hired Dr. Earl White, who is a good chemist and still 

20 works with us, we originally were going to hire him 

21 in our group, and Jay Giles talked us out of it and 

22 let him go to his group. So we said fine, because 

23 he's a good HPLC scientist. We said we will agree to 

24 that because we had interviewed and recruited Earl 

25 first if you will let Earl work on assays to help us 
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1 get better turnaround and a more accurate 

2 turnaround. 

3 Q. Is this work related to the Premier 

4 project? 

5 A. Any — it was Premier, and it was a lot of 

6 other things. 

7 Q. Did you look at this memo and see the 

8 people copied? Is this particular request directly 

9 related to Premier? 

10 A. It could be. They worked on Premier and 

11 other cigarettes like Beta 90 and others, but this 

12 was probably Premier oriented more than any other 

13 project. 

14 MR. MAISTROS: Okay. We have to change the 

15 tape. 

16 THE VIDEOGRAPHER: This concludes 

17 Tape No. 2 of the deposition of Gary Burger. The 

18 time is 2:44 p.m. 

19 (Discussion off the record.) 

20 THE VIDEOGRAPHER: This is Tape No. 3 of 

21 the deposition of Gary Burger. The time is 2:46 p.m. 

22 (Exhibit 4 is marked for identification.) 

23 MR. MAISTROS: 

24 Q. I'll hand you what's been marked as 

25 Exhibit 4 dated February 20th, 1986. It's a memo to 
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1 Dr. A. W. Hayes from, on the fifth page in, RD. Do 

2 you see that? 

3 MR. BELASIC: For the record, it says 

4 "Draft" at the top of the front page. 

5 MR. MAISTROS: It says "Draft" too. 

6 THE WITNESS: Right. 

7 BY MR. MAISTROS: 

8 Q. And do you know who RD was? 

9 A. It may have been Randy Deskin, the guy on 

10 the other one — the earlier one — would be my best 

11 guess. 

12 Q. Okay. And you were copied on this memo? 

13 A. Yes, I was. 

14 Q. Do you recall receiving this memo? 

15 A. No, I don't remember it. But if I received 

16 it, I read it at the time. 

17 Q. It's entitled "Program to Assess the 

18 Relative Health Effects of Sidestream Smoke." You're 

19 welcome to read the whole thing. I'm not going to 

20 ask you a lot of detailed questions about it. It 

21 appears, at least in my review, to be a request to 

22 conduct some tests to determine the health effects, 

23 if any, of sidestream smoke? 

24 A. Uh-huh. It looks that way. 

25 Q. Do you know if that request was actually 
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We did do sidestream work in toxicology in 


1 granted? 

2 A. 

3 what we call in vitro toxicology cell culture work. 

4 Whether that came from this or not, I don't know. We 

5 did chamber work where smokers smoke cigarettes in a 

6 chamber, and then we assess the biological activity 

7 of that smoke in cell cultures and Ames tests and 

8 other things. 

9 We later — it's hard for me to connect it 

10 to this request, but we certainly later did some work 

11 with environmental tobacco smoke in lab animals, 

12 inhalation studies. Dave Doolittle has published 

13 those. We did some work over at Bowman Gray School 

14 of Medicine now called Wake Forest School of 

15 Medicine, recently renamed, where Dave Doolittle and 

16 company worked with some people over there. 

17 I'm not sure why Randy Deskin would have 

18 been the one to write this other than he worked for 

19 Bob Suber, and other people worked for Bob Suber that 

20 did environmental tobacco smoke work, and they may 

21 have been trying to lay out what we could do outside 

22 our labs as well as inside our labs. 

23 It was in response — at about this time 

24 frame, there were some people out there saying that 

25 sidestream had higher concentrations per milligram of 
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1 tar of certain components than mainstream did. Maybe 

2 it was in response to that since they were making 

3 those claims. There was some epidemiology studies 

4 talking about women with cervical cancer that lived 

5 with smokers and how might that be. And the 

6 assumption is it's environmental tobacco smoke, and 

7 there was publications. 

8 Q. Do you know if these or similar tests were 

9 undertaken by Reynolds? 

10 A. Similar tests were undertaken. Well, let 

11 me read the whole thing. 

12 Q. Go to Appendix II. It might expedite it; 

13 it might not. He identifies in the 

14 second-to-the-last page certain contract laboratories 

15 that can do these tests, "Microbiological Associates, 

16 SRI, Battelle Columbus, SRI, SRI International." Do 

17 you see those? 

18 A. Yeah. 

19 Q. Do you know if any of those entities did 

20 testing on sidestream smoke for Reynolds? 

21 A. SRI probably did some. Bushy Run did not. 

22 They were a possibility. These were possibilities. 

23 SRI did some work on sidestream smoke. 

24 Again, the genetic toxicology could have 

25 been done at SRI. The inhalation toxicology was 
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1 probably done either at Battelle Ohio, which is 

2 Columbus here, or at Battelle Northwest, if it was 

3 done. But we had the capability of doing this 

4 in-house, and that's where the majority of these 

5 studies were probably done, not all of them were. 

6 Some of them were not done. 

7 Q. So you don't know whether these particular 

8 proposed studies were done? 

9 A. Some of them were done and in-house for 

10 sure and published. Some of them were not done 

11 because there were no good assays for some of the 

12 stuff that Randy or whoever it was listed here. 

13 The other thing was Randy was relatively 

14 new at our labs. He was used to doing work for 

15 contractors from the chemical company. 

16 Drosophila is proven to be a sorry assay 

17 for cigarette smoke. We did in-house some in vivo 

18 unscheduled DNA synthesis — in vivo UDS Assay down 

19 there. We and some researchers out in California 

20 found that it doesn't — it isn't positive for any 

21 cigarette. So why use it if it's not positive? 

22 Q. How about the estimated costs of the 

23 programs, $1,850,000 for that type of proposed 

24 program; who would have had to sign off at this time 

25 frame? 
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1 A. I would have had to agree to it. Wally 

2 Hayes would have signed off, and Bob DiMarco would 

3 have signed off. Since I was in charge of 

4 toxicology, I would have had to agreed to it. 

5 I remember having discussions then why did 

6 we go to trouble to recruit these world-class 

7 scientists and then farm out this work. It didn't 

8 make sense to me. It was not a very good utilization 

9 of funds. Furthermore, if we were going to do any 

10 inhalation work, it ought to be at Battelle Northwest 

11 or Battelle Ohio, not Microbiological Associates or 

12 other places. 

13 Now, these people were coming in and giving 

14 us presentations and courting us for our money all 

15 the time. And Microbiological Associates, SRI, a 

16 friend of mine that used to work with at Rohm and 

17 Haus went to SRI to strengthen their inhalation 

18 facilities because this time frame they weren't even 

19 on the map, and that's Stanford Research 

20 International. They have a good genetic toxicology 

21 group. The guy that was head of genetic toxicology 

22 there who did work for us is now head of that similar 

23 unit for the FDA, a good man. He was head of genetic 

24 toxicology at that time. 

25 Nowhere in the literature and no one has 
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1 successfully been able to develop a teratology assay 

2 in animals for cigarette smoke. It's not been done. 

3 So I didn't want to spend money doing it when no one 

4 has been able to figure one out. 

5 So the reproductive effects in the 

6 right-hand column, cigarette smoke has been studied 

7 and found out to have no effect or a nonspecific 

8 effect. The worse they've found is that the pup 

9 size, if you will, of rodents are smaller. So that 

10 whole side there didn't make any sense. 

11 The middle one made sense, and we've done 

12 that in-house. Maybe not — we haven't done the 

13 chronic one but the other stuff we've done in-house. 

14 Drosophila made no sense. We have done some work 

15 with mainstream smoke on in vivo SCE Assay, but I 

16 don't know if it's ever been done with environmental 

17 tobacco smoke or not. 

18 But his job was to go find out what it 

19 would cost outside or inside — Randy Deskin's job 

20 was — and to pass it by me and others in the 

21 department. And then Hayes and DiMarco, if they were 

22 interested, would have talked to me about it. They 

23 never did; so apparently they weren't interested. 

24 Q. Now, that column you were talking about on 

25 page — the big letters on the bottom "RJR 10931." 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. Let's see here. Yeah, that schematic you 
referred me to earlier. 

Q. Which ones did you say wouldn't be 
worthwhile? 

A. That right-hand column. 

Q. Reproductive effects of the cigarette 

smoke? 

A. Right. 

Q. Why wouldn't it be worthwhile? 

A. When you expose animals to cigarette smoke, 
you create a certain amount of stress. So the males 
will get decreased sperm production because they're 
in these holders. And I've done this in the chemical 
industry and the pharmaceutical industry. It's a 
nonspecific effect from having to sit there a long 
period of time in a small nose cone. 

On the other hand, it doesn't affect their 
fertility. From what I've read in the literature, 
they have enough sperm to produce offspring. 

The females don't have pups born with birth 
defects with smoke. They can if you just blast them 
hard with high doses of cigarette smoke probably due 
to the high carbon monoxide in nicotine. That's been 
the speculation. They will have — the pup size will 
be decreased. The females are a smaller weight and 
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1 have to spend several hours a day in nose cones and 

2 being away from their feed and whatever metabolic 

3 rate changes there might be from the cigarette 

4 smoke. 

5 So they have pups. And, as I understand 

6 it, the litter size is normal, but the size of each 

7 pup can be smaller, and then they catch up with the 

8 other ones the same age over time. So there's 

9 nothing to show there other than possibly decreased 

10 offspring weight. 

11 Q. Didn't you used to do tests for the 

12 national toxicology lab on effects of dye on animals? 

13 A. I've done some on aromatic amines that are 

14 found in the dye industry. 

15 Q. And didn't you propose doing genotoxicity, 

16 toxicity, and reproductive tests on those animals for 

17 those dyes? 

18 A. I didn't propose doing teratology studies 

19 on them. I proposed genotoxicity, among other 

20 scientists — we do it as a committee — and on 

21 carcinogenicity work. 

22 THE COURT REPORTER: On what work? 

23 THE WITNESS: Carcinogenicity work. 

24 BY MR. MAISTROS: 

25 Q. You've never proposed doing reproductive 
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1 tests on the effects of dye exposure to workers? 

2 A. I didn't. There might have been others who 

3 did. You may — I don't know where you're coming 

4 from, but I did propose at Dupont for polymer that we 

5 could look at that, but not for dye. 

6 Q. There are ways, are there not, and there 

7 were ways in '86 to measure effects, if any, on 

8 reproductive systems of animals of certain compounds? 

9 A. That's correct, but no ways to do it for 

10 cigarette smoke if you want a positive effect, 

11 because they've tried it, and they didn't get a 

12 positive effect. But you could certainly do it. 

13 What's the point when you can't get any effects other 

14 than decreased pup size? 

15 We have had Bruce Ames ask us, and we told 

16 him we would be glad to help him, for cigarettes to 

17 do sperm effects tests over the years. And he said 

18 he'd let us know if he needed cigarettes to do that. 

19 Q. Bruce Ames of the Ames test Bruce Ames? 

20 A. That's him. 

21 Q. Has he ever been a paid consultant for 

22 Reynolds? 

23 A. Never. He tries not to be a paid 

24 consultant of that fashion for any industry because 

25 he stays after the National Toxicology Program and 
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1 other government agencies on better expenditure of 

2 their funds. And if he's — as he described to us, 

3 "If I'm a consultant with anybody, it looks like I'm 

4 doing it for that reason and not for my focus on best 

5 expenditure of funds for research — my attitude." 

6 That's what he told us. So he's never been a 

7 consultant for us. 

8 MR. BELASIC: Before we start on Exhibit 5 

9 it's got a confidentiality legend on it. I'm not 

10 going to go to the trouble of pointing that out every 

11 time. I just wanted to alert the court reporter that 

12 the documents used as exhibits that are stamped 

13 "Confidential" are going to be subject to the 

14 confidentiality orders in each of the cases that are 

15 noticed for this deposition. 

16 MR. MAISTROS: Are you're talking about 

17 that subject to confidentiality order? 

18 MR. BELASIC: Right. This is the first 

19 confidential document you've used. 

20 MR. MAISTROS: I thought you meant this at 

21 the top. You're referring to the — 

22 MR. BELASIC: I'm referring to the 

23 litigation and confidential legend on the right 

24 side. 

25 (Exhibit 5 is marked for identification.) 
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1 BY MR. MAISTROS: 

2 Q. I've handed you a document March 13th, 

3 1986. It says it's Weekly Highlights Biochemical, 

4 slash, Biobehavioral, and it's by Wallace Hayes. 

5 You're the first person copied on it. 

6 A. Right. 

7 Q. Do you know how long Wallace Hayes was 

8 doing weekly highlights in this time period? 

9 A. I don't remember the exact range. It 

10 was — we had weekly highlights in the mid-'80s. I 

11 had to start doing them in '85, my portion. Other 

12 people that worked for me and other people that 

13 worked for Wally Hayes did them. 

14 At some point, maybe '88 '89 vintage, we 

15 went to monthly highlights, and then we did away with 

16 them. There were a lot of jokes about them. People 

17 said they got to be where people reported everything 

18 they did, and they were weekly lowlights and not 

19 highlights and that kind of stuff. It got to be 

20 bureaucratic nonsense. A better way to tell your 

21 boss what was going on was to write him directly or 

22 to meet with him. And this just got to be, to be 

23 honest, bureaucratic cretinism. So we used to do 

24 them, and we quit because they weren't worth the 

25 effort. It got to be an end unto itself. It got to 
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1 be almost a project in and of itself writing all this 

2 stuff all the time. 

3 Q. The people in the distribution sheet — are 

4 any of those people attorneys from this weekly 

5 summary of work in biobehavioral and biochemical? 

6 A. Suzanne Jowdy is — at that time was the 

7 attorney for R&D. She appears to be the only one on 

8 here that was. 

9 Q. And Claude Teague is copied on this 

10 document as well, was he not? 

11 A. Yes. He was one of Bob DiMarco's direct 

12 reports. Everybody on here but me and John Reynolds 

13 and Tom Stamey were direct — and Bob Suber. 

14 Everybody but those folks, and we were reports of 

15 Wally. 

16 So Wally was sending to Bob DiMarco what we 

17 had written, and that's why we're on here, and he 

18 gave it — a copy of it to other people in R&D. 

19 Q. In the first page of this document 

20 Dr. Hayes states that under "Items For Weekly Brief" 

21 do you know what the distinction is between that and 

22 "Items of General Interest R&D"? 

23 A. I believe, but I'm certainly not certain, 

24 that from this document. Bob DiMarco would pick out 

25 some things to send to his boss, whether it be 
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1 Hudanall Christopher or Davis Isbister or — it was 

2 probably Hudanall Christopher about this time. I 

3 think Roy Morris had retired. 

4 So, anyway, it was the contributors. And 

5 Wally from biobehavioral would pick out of a couple 

6 of things that might be worth him sending to his 

7 boss. I believe that's what this was. 

8 Q. Underneath "Additives" it says, "Pyrolysis 

9 of levulinic acid produces small quantities of 

10 phthalic anhydride, which has been reported to be 

11 toxic to the respiratory system in occupational 

12 situations. There is no problem with the low level 

13 used in tobacco products." 

14 What use of levulinic acid was Reynolds 

15 making of — I'm sorry. 

16 Why was Reynolds using levulinic acid in 

17 1986? 

18 MR. BELASIC: Object to the form. There's 

19 no foundation for that. 

20 THE WITNESS: We were — as I described to 

21 you before, the XB project that fired up after 

22 Delta II, we were aware of some work that was done in 

23 the mid-'80s with different organic acids. Levulinic 

24 acid is an organic acid naturally found at higher 

25 levels in flue-cured tobacco than it is other 

HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



198 


1 tobacco. 

2 Flue-cured tobacco or Virginia tobacco was 

3 considered less harsh than burley. And the — one of 

4 the hypotheses is that the organic acids in 

5 flue-cured — flue-cured is a little more acidic than 

6 burley is. Burley has higher alkaloids. Flue-cured 

7 has lesser alkaloids and more organic acids. 

8 So the premise was flue-cured tobacco is 

9 smoother for some reason. And it must be the organic 

10 acids in there. 

11 So they did — about this period of time 

12 they did some tastes with different organic acids, 

13 and we're talking the acid in vitamin C, ascorbic 

14 acid. We're talking about the acid in citrus fruit, 

15 citrus acids; acidic acid or vinegar, low levels; 

16 levulinic acid because it's in flue-cured tobacco. 

17 And they looked at a number of these acids and did 

18 pyrolysis on them because even though it's already in 

19 tobacco leaf, if we wanted to ever use it as an 

20 additive, we'd have to know what it burned alone 

21 produced and some testing on it and that sort of 

22 thing. 

23 So one of the pyrolysates is phthalate 

24 anhydride, which has been found to be an irritant, 

25 not a carcinogen. But, like a lot of things, if it's 
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1 at high enough concentration, it can irritate the 

2 cell lining of the airways. And that was from 

3 chemical industry workers. The phthalates can be 

4 irritating especially in hydrous forms. 

5 Q. It was also shown to produce emphysema, 

6 hypertension, and nervous system excitation, was it 

7 not, in occupational exposures, if you go to the 

8 second page, in addition to being an irritant? 

9 A. Which page? Where is it now? 

10 Q. Do you see underneath "Additives" at the 

11 bottom? 

12 A. Okay. If it's an irritant, it could 

13 possibly produce emphysema, hypertension, irritation, 

14 nervous system excitation. It's dose dependent, and 

15 it's considerably higher than what they apparently 

16 found, according to this report. 

17 Q. Is it your testimony that in March of 1986 

18 Reynolds was not utilizing levulinic acid for any 

19 purpose related to the delivery of nicotine or the 

20 dosage of nicotine or nicotine yields? 

21 A. As I understand — and it was not done by 

22 my group, but I was aware a little bit of what was 

23 going on, they were looking at organic acids, 

24 especially levulinic acid, so they could produce low 

25 tar-to-nicotine cigarettes like the European health 
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1 community and scientists were recommending we do. So 

2 levulinic acid was being looked at for that. 

3 Q. Let me interrupt so I don't lose this 

4 thought. Is it to reduce the tar or increase the 

5 nicotine? 

6 A. It's to reduce the tar and reduce the 

7 nicotine less than you reduce the tar to keep the 

8 ratio below 10. 

9 The public health people in Europe said 

10 they believe that the best low tar cigarette to be 

11 below 10 in tar-to-nicotine ratio. 

12 Well, those cigarettes are very harsh. And 

13 I believe we talked in August — you and I and others 

14 there — about Rothman Specials that had come out in 

15 the late '80s. And it had a tar-to-nicotine ratio 

16 less than 10, but it was very harsh. 

17 So the question was how could you ever do 

18 that in a cigarette so that it's not too harsh? And 

19 one of the tools we looked at was levulinic acid. 

20 It didn't work. It was too — and we tried 

21 it in the early '90s. It has too much of a metallic 

22 aftertaste. 

23 The other thing that we talked about when 

24 we were looking at this pyrolysis analysis is there 

25 was no evidence of the production of this material 
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1 when it was used in tobacco. You had to burn it at a 

2 certain temperature profile in a vacuum tube by 

3 itself to get low levels of this phthalate. 

4 These things that have been reported to 

5 OSHA from manufacturers of chemicals and other things 

6 are extremely high levels. And you can put a number 

7 of things in a chamber with people or in a work area 

8 that's confined at high levels, including acetic acid 

9 that's in vinegar, and a lot of other things. You 

10 could probably do it with highly concentrated tobacco 

11 smoke, cause irritation very easily probably if you 

12 didn't let it be diluted. So it's not unusual. 

13 But, anyway, that's — anything we did to 

14 look at an additive chemically or otherwise was 

15 reported in these weekly highlights. 

16 (Exhibit 6 is marked for identification.) 

17 BY MR. MAISTROS: 

18 Q. Exhibit 6 is dated April 23rd, 1986, from 

19 A.T. Mosberg to you, correct? 

20 A. Yes. That's what it looks like. It sure 

21 does. 

22 Q. Does this appear to be a accurate copy of a 

23 two-page memorandum with a table attached? 

24 A. It appears to be. 

25 Q. During the period of your employment at 
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1 Reynolds in 1986, would this have been the type of 

2 memorandum that you would have kept in a file, at 

3 least for some period of time? 

4 A. Yes. 

5 Q. Stored in the ordinary course of your 

6 employment at Reynolds? 

7 A. Probably so. 

8 Q. This is entitled "Normalized Nicotine and 

9 Cotinine Plasma Concentrations." As you look at this 

10 document, do you know what it relates to? 

11 A. This is one of — another example of what 

12 we talked about earlier where you have to measure the 

13 nicotine and cotinine in the serum of animals as well 

14 as in the — in the case of nicotine in the air 

15 they're exposed to to guarantee you're delivering the 

16 doses that you say you are. 

17 Q. What are you — do you know why this work 

18 was being done in April of '86? 

19 A. Yeah. We were doing tox testing on Eclipse 

20 prototypes. 

21 Q. Premier or Eclipse? 

22 A. I'm sorry. Premier. Premier. 

23 Q. And this entire memo relates to Premier, as 

24 best you can tell? 

25 A. The best I can tell. Let me look it over. 
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1 The reason I believe it's Eclipse is that because 

2 Eclipse is so reduced in smoke constituents, when you 

3 expose an animal to the highest doses of Eclipse, 

4 they breathe in more of it than other animals because 

5 they don't — they aren't as irritated by it. 

6 So the reason a physiologist/toxicologist 

7 writes me a memo like this is you've got to 

8 understand, the nicotine in that dose group is 1.38 

9 times as high as the reference cigarette because they 

10 breathe in twice as much smoke from Eclipse as they 

11 did the reference cigarette. 

12 And it's a known phenomenon in laboratory 

13 animal toxicology that you have to know what the 

14 animal breathes in. So he was pointing out to me 

15 that animals are exposed to twice as much Eclipse 

16 smoke as they are others from what they breathe in 

17 their lungs, and the serum level is 1.38 times 

18 because nicotine was lower in Eclipse yields than it 

19 was — I keep saying Eclipse — Premier yields than 

20 it was referenced cigarettes. 

21 Q. Are they exposed to more of the Premier 

22 smoke, or do they take in more of the Premier smoke? 

23 A. They take in more. 

24 Q. They're exposed to the same amount of smoke 

25 as the referenced cigarette, are they not? That's 
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1 the point of the test? 

2 A. That's the point of the test, and they are, 

3 and we guarantee that. But what — because they can 

4 alter their breathing patterns, what reaches the 

5 lungs is more because it's less irritating than other 

6 cigarettes. 

7 Q. Did anyone ever hypothesize that these 

8 little animals were attempting to take in more 

9 nicotine from the Premier smoke? 

10 A. No, they weren't. 

11 Q. No one ever hypothesized that? 

12 A. No. I mean, they may have early on before 

13 the plethysmograph data was done. I don't know. But 

14 while they were running the plethysmograph which 

15 takes the depth of respiration, the rate of 

16 breathing, the heart rate and all that stuff. 

17 They told me right away that these guys, 

18 these rodents, when exposed to Premier, don't alter 

19 their breathing. It's — it doesn't irritate them as 

20 much as the Kentucky reference or commercial 

21 cigarettes. Well, we knew that from the chemistry. 

22 It's got less carbonyls, less hydrogen cyanide. A 

23 lot of things are less, phenolics that are considered 

24 to be irritants. 

25 So I could have told you from the chemistry 
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1 that it was less irritating. So this is telling me 

2 about the appearance of nicotine and cotinine level 

3 between Premier and the reference cigarettes. 

4 Q. Are these tests being done at A.D. Little 

5 in this memo? 

6 A. I don't think so. I think this was 

7 in-house. They could have taken A.D. Little data and 

8 looked at it that A.D. Little had generated, but it 

9 looks like this was an in-house study. 

10 Q. What are those on the last page — those 

11 dose group abbreviations? 

12 A. On the last page dose group abbreviations? 

13 Q. ALD, AMD, AHD. 

14 A. Well, that would be referenced low dose, 

15 referenced mid dose, referenced high dose, alpha low 

16 dose, alpha mid dose, alpha high dose. That's my 

17 best guess. 

18 Q. And as you look across the chart, is it 

19 fair to say that for the alpha low dose versus the 

20 reference low dose, the plasma concentration is 

21 almost twice as much nicotine? 

22 A. Plasma concentration is almost twice as 

23 much in some cases, but you've got to look at the 

24 minute ventilation and all the others to get what it 

25 really is. 
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1 Q. What is it really? 

2 A. Well, that's what he's trying to describe 

3 in this. 

4 Q. 1.38 times as much in alpha as opposed to a 

5 reference cigarette? 

6 A. The cotinine production. The nicotine was 

7 1.32. The cotinine was 1.38 plasma. 

8 Q. In layman's terms isn't he saying that the 

9 little mice or rats that were exposed to the Premier 

10 smoke took in 1.38 times as much nicotine as the rats 

11 or mice that were exposed to the reference cigarette? 

12 A. He is, and he's pointing out it's because 

13 the smoke is less irritating; so the animals 

14 normally — breathe more normally; they don't shut 

15 down their breathing like they do for reference 

16 cigarettes. 

17 But this phenomena is one of the reasons 

18 that we did the studies in human smokers to see if we 

19 saw the same thing there, and we didn't. We saw 

20 slightly less serum nicotine. 

21 Q. Where is he saying it's because it's less 

22 irritating? 

23 A. I'm looking here, but I know that's what he 

24 told me. The minute — determining average minute 

25 ventilation, the group with increased minute 
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1 ventilation, that's physiology for they were less 

2 irritated. They had more minute ventilation than did 

3 the ones that were exposed to reference cigarettes. 

4 Q. What is minute ventilation? 

5 A. It's the amount of air ventilated in one 

6 minute by a laboratory animal as determined by the 

7 plethysmograph. 

8 Q. Doesn't that just mean that, everything 

9 else being equal, they're breathing harder and taking 

10 in more of the substance? 

11 A. They're breathing more normally. There's a 

12 phenomena in inhalation toxicology and respiratory 

13 physiology where irritation makes the minute volume 

14 of an animal go down because they hold their breath 

15 and they take smaller breaths. 

16 If they're breathing more normally, their 

17 minute ventilation is higher or more normal. So what 

18 that means is these rats were breathing more 

19 normally; so they were taking in more smoke from 

20 Premier than they were the reference cigarette. 

21 Q. As I look at the table then — 

22 A. Yeah. 

23 Q. — on the last page, do I read that to 

24 mean as you increase the dosage or concentration of 

25 the dosage of the nicotine smoke or that — let's get 
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1 clear what it is. What is the exposure? It's 

2 smoke? It's whole smoke? 

3 A. Whole smoke. 

4 Q. As you increase the whole smoke of the 

5 Premier cigarette, they actually breathe more 

6 normally the more you increase it? 

7 A. A hundred percent would be normal. Why 

8 that high dose group was 120 may have been that they 

9 breathe more rapidly. Who knows? 

10 But the higher minute ventilation compared 

11 to the lower group is a result of lack of 

12 irritation. We do this to make sure that we know 

13 what the delivered dose is. You can do more 

14 expensive ways of doing that with radiography. And 

15 we looked at developing that, but you could get the 

16 same thing from these calculations. 

17 We were just trying to make sure that if — 

18 in the case of Premier, if we had less changes, less 

19 abnormalities, it wasn't the result of them not 

20 inhaling the smoke. 

21 But we did, as I stated, follow up with 

22 some human studies to see what the levels of nicotine 

23 in their blood was, because, obviously, if it was 

24 1.32 times their normal brand, then we'd be 

25 criticized for that. 
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1 Q. Were you — do you have familiarity with 

2 some lab work that A.D. Little was doing on Premier 

3 in terms of measuring nicotine intake where many of 

4 the rats died early in the experiment? 

5 A. There was a suspicion that when they were 

6 doing what's called a "range finding study" that 

7 their control from the smoking machine was sending 

8 through highly variable concentrations of smoke, 

9 including the high dose group, and they were 

10 overexposing the animals and might be giving them too 

11 much smoke and, therefore, too much carbon monoxide. 

12 In inhalation studies of cigarette smoke in 

13 laboratory animals, the parameter that cuts you off 

14 from overexposing is usually carbon monoxide. And it 

15 looked like from their carboxyhemoglobin studies and 

16 their range finder, they were overdosing their high 

17 dose animals. 

18 Q. Do you recall overdosing that occurred by 

19 A.D. Little in this time frame with respect 

20 overdosing of nicotine in the smoke? 

21 A. No. I don't recall any discussions like 

22 that. 

23 The other thing was they had when they did 

24 our study there at A.D. Little, they had a viral 

25 infection in their animals, which didn't make us very 
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happy either. So, on the other hand, their 
inhalation toxicologists had moved on to other 
companies, and it's not unusual with the staff they 
had at that time. 

These values were used in publications on 
these early studies that we sent out as well, but we 
published them. 

(Exhibit 7 is marked for identification.) 

BY MR. MAISTROS: 

Q. Exhibit 7 is dated July 14th, 1986. It's 
from Scott Appleton to Robert Suber. Who was Scott 
Appleton? 

A. Scott Appleton was a toxicologist that 
worked for Bob Suber. He had come to us from, I 
believe, Cornell. He had done a postdoc at Cornell, 
I believe. 

Q. Is he still with Reynolds? 

A. No. He's with Brown and Williamson now. 

Q. Have you read any of his depositions? 

A. No, I have not. 

Q. This is entitled "Proposal for 
Investigating the Effects of Nicotine on Energy 
Utilization, Body Weight Gain, and Tumorigenesis." 

Do you know why Appleton was doing this proposal? 
You're copied on it, by the way on the 
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1 third-to-the-last page? 

2 A. Yeah. The question was why do people when 

3 they smoke tend to weigh less than people who don't 

4 smoke, and why, when they quit smoking, do they gain 

5 weight. And there were theories out there that 

6 smoking including nicotine increases your metabolic 

7 rate or decreases your appetite or both. So Scott 

8 wanted to do — lay out a plan on how would we answer 

9 that question. 

10 I'm surprised to see — but it's been a 

11 long time since 1986 — he had tumorigenesis in 

12 there because we have — the literature is full of 

13 studies on the lack of carcinogenicity of nicotine. 

14 So I don't know why he was getting into that. 

15 Oh. I see. He's saying down here that — 

16 and this is certainly true, that body weight and 

17 energy utilization is considered to be high risk for 

18 cancer. And I've seen a couple publications just 

19 this week, one, and one last week where body fat 

20 index and intake of fat and so forth is a high risk 

21 factor for cancer. 

22 So what he was trying to get at here is the 

23 effect of nicotine on body weight and energy does 

24 that decrease the rate of cancer. 

25 The other thing Scott was interested in — 
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1 and I don't know if he articulated it in this 

2 particular article or not — was animals on cigarette 

3 smoke: Hamsters, mice, rodents, like rats, other 

4 rodents had less background tumors if they were 

5 exposed to cigarette smoke than they did if they were 

6 unexposed. And he believed that was the body weight 

7 gain phenomena, that you've got less lymphomas and 

8 less liver tumors and less testicular tumors in 

9 Sprague-Dawley rats. You got less mammary tumors in 

10 rats because their body weight was less because they 

11 were exposed to cigarette smoke, and it made their 

12 weight be less. 

13 So he felt there was a possibility that the 

14 effects of smoke, especially nicotine decreased 

15 caloric — increased burning of calories decreased 

16 its availability for fat stores and that that was the 

17 reason laboratory animals exposed to cigarette smoke 

18 have less background cancer than those exposed to 

19 cigarette smoke. 

20 He also believed that that's why they lived 

21 longer. In lifetime studies that have been done with 

22 rodents with cigarette smoke, the cigarette exposed 

23 animals lived longer than the unexposed animals. So 

24 he has this theory that he wanted to study. 

25 Q. Was this approved? Do you know? 
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1 A. Yeah. He did part of it. He did some, I 

2 believe, contract work where he looked at and showed 

3 some change in metabolic rate with nicotine. I 

4 don't — he worked for Bob Suber. And Scott, before 

5 he left, I saw him in the hallway one day, and I 

6 asked him, "Where is this thing?" 

7 And he said, "We're getting some 

8 interesting results. Nicotine appears to increase 

9 base metabolic rate and decrease bottom weight, 

10 et cetera," but I never did see the results of that 

11 study. I don't know what they looked like. 

12 Q. You don't know if they were published? 

13 A. I think they were submitted for publication 

14 the way that Scott was talking, but I lost track of 

15 it. It just confirms what animal studies had already 

16 shown. 

17 Q. Do you know whose handwriting on the first 

18 page where it says "file, nicotine"? 

19 A. It looks like Bob Suber's handwriting. 

20 Since he worked for Bob Suber, it's probably his 

21 handwriting. 

22 Q. Do you have a file that's just labeled 

23 nicotine? 

24 A. I have several files with nicotine on it: 

25 nicotine research, nicotine literature, nicotine 
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1 background that — in a classic toxicology test. 

2 Q. Is it your testimony even through today 

3 you've never seen any literature that associates 

4 nicotine with tumors or cancer or tumor promoting? 

5 A. Not as the compound of cause. There have 

6 been epidemiology studies that postulate, speculate 

7 that the addiction to nicotine is not what causes the 

8 cancer, but the tars that people are exposed to. 

9 That's the closest thing to a link to nicotine I've 

10 ever seen. 

11 Go ahead. Sorry. 

12 Q. That's all right. 

13 A. Nicotine is classified as a noncarcinogen 

14 by classic toxicologists. That's widely known. 

15 Q. Is it part of your job today to review 

16 literature with respect to nicotine? 

17 A. It's not part of my job, but I do some of 

18 it. I have other people who work for me that do 

19 that. 

20 Q. Who? 

21 A. John Robinson, Don deBethizy, Sam Simmons, 

22 Carr Smith — they all know I'm interested in any 

23 articles on nicotine that seem to present new ideas 

24 or new discussions. 

25 Q. If an article came out that concluded that 
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1 nicotine was a cancer promoter or a precursor to 

2 cancer, would that be enough to promote you to pass 

3 it on to Robinson, deBethizy, Simmons or others to do 

4 additional research? 

5 A. Yes. And there's an example of that. 

6 American Health Foundation chemists postulated that 

7 nicotine was a precursor of nitrosamines after it's 

8 absorbed in the body, and so I passed that on when I 

9 heard that. 

10 Bill Caldwell and Don deBethizy and others 

11 did some work on it. They published it and presented 

12 it at meetings. We still get reprint requests 

13 because what we found was is there's a nitrosamine 

14 that's not a carcinogen under high stomach acidic 

15 conditions that could be converted from nicotine, but 

16 NNN and NNK are not in any way possible in the human 

17 body or animal body able to do that, or you'd 

18 literally have concentrated hydrochloric acid eating 

19 a hole through the body of the animal. That's how 

20 high an acid you'd have to have, and we published 

21 that data a lot. 

22 Q. When was that? 

23 A. Oh. Probably six, seven years ago. The 

24 initial presentations five or six years ago were 

25 publications. Bill Caldwell published it and 
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presented at national meetings. A lot of chemists 
were interested in it. A lot of chemists in 
universities were interested in it. 

Q. What professional journals do you get? 

MR. BELASIC: You mean him personally — 

MR. MAISTROS: Personally. 

MR. BELASIC: — or Reynolds? 

MR. MAISTROS: Well, let's break it down. 

BY MR. MAISTROS: 

Q. Do you get any delivered to your house? 

A. Yeah. 

Q. Which ones? 

A. Science, Veterinary Pathology, American 
Veterinary Medical Association, the American 
Veterinary Journal of Research, the two toxicology — 
Toxicology and Applied Pharmacology and the other 
one. I can't remember the name of it, the sister 
journal to that. Those are the ones that come to my 
house. I get occasionally New York Academy of 
Sciences delivered to my house. The rest of the 
journals I look at or see reprints from are in our 
library. I have refereed some articles for some of 
those but not recently since I have gotten into 
management. 

Q. Do you see on the first page of this "RJR 

HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



217 


1 Confidential, Declassification"? Do you know what 

2 stamp that is? 

3 A. I'm familiar with RJR Confidential. I've 

4 never paid any attention whether or not it has 

5 Declassification under it. But it's — a lot of the 

6 stuff in the '80s that we produced just automatically 

7 got marked confidential. 

8 Q. Why? 

9 A. Because we were working on confidential 

10 projects, proprietary and sensitive. We had 

11 contractors came in and out of our buildings, still 

12 do. We have people that — we've got temporary 

13 chemists, technicians, technologists that other 

14 tobacco companies try to hire and have hired. Philip 

15 Morris has hired some chemists the last year. So we 

16 put Confidential on some of our documents so that 

17 those people are not aware of proprietary sensitive 

18 information. 

19 Q. How are they not aware of it? They're not 

20 allowed to have it? 

21 A. They don't work on these projects, or if 

22 they do, they don't know what the outline is. 

23 Q. What is it — if you have something stamped 

24 "RJR Confidential," what does that mean in the real 

25 world internally at Reynolds? 
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A. What it means in the real world is you 
shouldn't be leaving those laying on your desk with 
your door unlocked where janitorial service, security 
service, or temporary employees could see them. 

Q. Are there certain levels of employees that 
are allowed to have RJR Confidential stamps? 

A. I think any employee in R&D that is entry 
level, if they're working on sensitive subjects, 
could have a stamp like that. I don't think there's 
a — only managers and above can have these stamps or 
only R&D scientists and above can have them. I don't 
know of any rule like that. 

Q. Do you have a stamp? 

A. It looks like to me there's too many of 

them. 

Q. Do you have a stamp? 

A. Yeah. I never use it. My secretary would 
be the one to stamp it, but I rarely stamp it. In my 
case, my door is locked when I'm not there. All my 
files are kept for these court cases and other 
activities. It would be ridiculous for me to put 
confidential on stuff anymore. 

Q. Do you have a particular number? 

A. Do I have a number? My employee number is 
71362. Does my stamp have a number? I don't think 
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1 so. 

2 Q. When you first started at Reynolds, were 

3 you ever given instructions on what should and should 

4 not be marked confidential? 

5 A. When I first got there, work on Premier was 

6 considered highly confidential. Only certain people 

7 in the company were aware of it, and it was called 

8 "Project Black Hole" by some. The third floor west 

9 wing had a — you had to have a card to get in 

10 there. 

11 In my facility that was temporary, and in 

12 my later permanent facility, you had to have a card 

13 to get in because we worked on Premier and later 

14 Beta 90 and later Eclipse. And these were considered 

15 proprietary. 

16 Ironically, on the other hand, we soon 

17 began shortly after '86 publishing our findings. So 

18 it was after that point not a very well-kept secret. 

19 But how we constructed the cigarettes, what 

20 we made, what we tried, whether it be levulinic acid 

21 or other flavorants, was tried to be kept 

22 confidential to as reasonable a degree as possible. 

23 Q. Did you ever receive instructions, either 

24 explicitly or implicitly, that you were not to put 

25 things in memos such as cigarettes are addictive or 
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1 can be habit-forming? 

2 A. No. 

3 Q. I will represent to you one thing that 

4 Michael Shannon did testify. It was that it was 

5 understood at Reynolds you would not put things like 

6 that in writing. Was that something you were aware 

7 of? 

8 MR. BELASIC: Object to the form to the 

9 extent you're saying that's true. 

10 You're asking if he's aware that Michael 

11 Shannon said that? 

12 BY MR. MAISTROS: 

13 Q. I'm asking you accepting for the moment the 

14 truth of that statement and I've represented it 

15 fairly, that is, that at Reynolds it was understood 

16 you didn't put things like nicotine is addictive in 

17 writing. Is that something that you understood? 

18 A. No. I understood whatever you wrote could 

19 be extracted out of context and that you'd end up in 

20 a session like this to talk about it. That was 

21 common sense for me. I heard these opinions that, 

22 you know, you might have to have a lot of sessions 

23 with your peers and management and everybody else if 

24 you wrote something like that, but it didn't hit me 

25 as true. Obviously, Claude Teague and Michael 
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1 Shannon could have any opinion they wanted to have 

2 and didn't have such sessions with anyone. 

3 Q. Do you find what you read that Claude 

4 Teague said unusual that it's in writing? 

5 A. I find it, to be honest, naive, but I don't 

6 find it unusual it's in writing. I mean, we're not 

7 the thought police. I'm head of R&D. I don't tell 

8 people stuff they cannot write or shouldn't write. I 

9 do tell them that, you know, write as if you're 

10 talking to scientists or whomever because if you're 

11 sloppy in the way you write, misinterpretations can 

12 occur. That's just advice. I don't make them do 

13 it. I just — you know, I believe you should always 

14 write as if you've got a big audience. Whatever you 

15 say should be interpreted the way you mean it. 

16 Q. Do you advise your employees that attorneys 

17 will be reviewing what they write? 

18 A. No. I don't advise them of that. Our 

19 attorneys will see a document, not all of them, after 

20 it's written. So I guess you could say they review 

21 it after the fact sometimes. 

22 I don't send any of my stuff to my direct 

23 reports for lawyers, including Mike Johnson today, to 

24 review before we issue it. I occasionally ask Chuck 

25 or Mike their opinion on something. Chuck is an 
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1 English major. I've had him edit, although I don't 

2 use them, edits as to grammar because he used to 

3 teach English. 

4 But it's well understood that the legal 

5 department doesn't tell me what I can do or write or 

6 my staff. Back when I first got here, you'd hear 

7 remarks similar to what you said Mike Shannon said. 

8 But I didn't see any substantive evidence of it. 

9 (Exhibit 8 is marked for identification.) 

10 BY MR. MAISTROS: 

11 Q. Exhibit 8 is dated July 22nd, 1986, from 

12 deBethizy to Hayes. You're copied on the second 

13 page. Do you recognize any of the handwriting? 

14 A. The handwriting looks familiar. It's not 

15 Don's. It could be Chris's, or it could be Bob 

16 Suber's. It looks like Chris's handwriting, I guess, 

17 but I'm not sure. 

18 Q. Chris Coggins? 

19 A. Yeah. It could be his. Because you can 

20 see with Don's signature, he has a different style. 

21 Q. Do you know what the — the topic says, 

22 "Status of Nicotine Salts Absorption." Do you know 

23 what this relates to, though? 

24 A. Let's see. Well, it's the age-old debate 

25 among scientists about what salts can and can't do 
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1 for nicotine yield absorption and pH. Apparently 

2 that's what this is referring to. 

3 Q. And the second paragraph — well, it says 

4 "B." Okay? 

5 A. Right. 

6 Q. The question that has been posed is, "Does 

7 the type of nicotine salt affect the rate of 

8 absorption of nicotine in the respiratory tract? 

9 This is an important question since the literature 

10 indicates that it is the dissociated, unionized form 

11 of nicotine that passed across membranes." Were you 

12 aware of that in 1986? 

13 A. Yeah. It's a theory because you can't 

14 reproduce the buffering membranes and pH of the body 

15 very well. But the theory is then and in some camps 

16 still today that un-ionized forms of nicotine, which 

17 is unprotonated that we talked about this morning, 

18 might be more permeable or more easily absorbed 

19 across a membrane. 

20 Q. Is un-ionized also freebase nicotine? 

21 A. In some people's mind. 

22 Now, we talked about before it depends on 

23 what membrane you're talking about. And you can talk 

24 about vapor-phase nicotine and particulate-phase 

25 nicotine, but you don't have a good way to measure 
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1 which is protonated and which is not protonated. But 

2 that's unprotonated or ionized; un-ionized is going 

3 to be bound up from the first biological chemical 

4 barrier it hits. It will be highly reactive. It 

5 doesn't want to be a vapor. 

6 Alkaloids in the natural state, unless fire 

7 pushes them out and other things, they want to be 

8 bound, and so they'll bind to the first biological 

9 surface they hit because of the high protein and 

10 lipoprotein they encounter. 

11 So the whole thing to me as a biologist is 

12 really a ridiculous exercise in intellectual 

13 wordsmanship because I know that a reactive molecule 

14 like unprotonated nicotine, as soon as it finds 

15 something to react with, like the mucoglycoprotein 

16 surface of your airways is going to immediately 

17 become bound; it's going to become protonated. But 

18 the absorption of it across that membrane is going to 

19 be as rapid for protonated as it is unprotonated. 

20 Q. In fact, the nicotine doesn't require — it 

21 doesn't have to be bound to a protein to pass across 

22 that membrane, does it? 

23 A. It doesn't have to be bound to a protein? 

24 Q. Yes. I mean, there's not that natural 

25 desire to be bound to a protein. It passes freely 

HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



225 


1 across membranes, doesn't it? 

2 A. It might be bound with some natural 

3 constituent chemically of the body. It may not be 

4 protein. It might be anything. But it will pass 

5 through these membranes. That's why inhalation in 

6 the lung for pipe smokers and cigar smokers up here 

7 in the upper airways is fairly fast. You know, to 

8 me — I mean, I'm just giving you my personal 

9 opinion — it is so rapid for particulate nicotine 

10 particles with semivolatile nicotine on them in the 

11 cigarette in the deep lung or for cigars in — with a 

12 high pH smoke in the upper airways, how can it be any 

13 faster? I mean, everybody knows that it's as fast as 

14 IV injection. 

15 So all this debate and nonsense about 

16 subtle, you know, some insidious plot to use ammonia 

17 or pH modification to make nicotine more absorbable 

18 is just absolutely ridiculous to me. 

19 Q. Let's assume in 1980 that Reynolds heard 

20 that Philip Morris was using ammonia to facilitate 

21 the transfer of nicotine in the body. Okay? I want 

22 you just to assume that. 

23 MR. BELASIC: You're asking a 

24 hypothetical — 

25 MR. MAISTROS: Yes. 
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1 MR. BELASIC: — to a lay witness now. I 

2 mean, it's completely improper. 


3 


MR. 

MAISTROS: You're a lay witness? 

4 


MR. 

BELASIC: He's not designated as an 

5 

expert. 

He ' s 

here in his capacity as an employee. 

6 


MR. 

MAISTROS: Well, I don't care if he's 

7 

designated. 


8 


Are 

you a licensed veterinarian? 

9 


MR. 

BELASIC: I don't care because it's a 

10 

hypothetical. 


11 


BY MR. MAISTROS: 

12 

Q. 

Are 

you a licensed veterinarian? 

13 

A. 

Yes . 


14 

Q. 

And 

are you a chemist by education? 

15 

A. 

I ' ve 

; had a lot of chemistry, but I'm a 

16 

pathologist by boards, a toxicologist by experience 

17 

Q. 

You' 

re a board-certified pathologist. 

18 

aren' t 

you? 


19 

A. 

Yes. 


20 

Q. 

You' 

ve worked for the government? 

21 

A. 

Yes . 


22 

Q. 

The 

FDA? 

23 

A. 

At the national tox labs, yes. 

24 

Q. 

You 

worked for the United States Army? 

25 

A. 

Yes, 

I did. 
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1 Q. As a pathologist? 

2 A. That's correct. 

3 Q. And you actually were the person Reynolds 

4 relied upon to create its toxicology lab, were you 

5 not? 

6 A. That's correct. 

7 Q. And do you think you're qualified to offer 

8 an opinion on the effect of ammonia on the body? 

9 MR. BELASIC: That wasn't your question, 

10 Counsel. 

11 MR. MAISTROS: That's what I'm getting to. 

12 THE WITNESS: I'm capable of rendering an 

13 intelligent opinion. 

14 BY MR. MAISTROS: 

15 Q. Okay. Let me ask you hypothetically to 

16 assume that Reynolds learned that Philip Morris was 

17 utilizing ammonia to increase the transfer efficiency 

18 of nicotine. Just assume that hypothetically. Okay? 

19 A. Okay. 

20 Q. I'm not asking you to agree with it because 

21 you don't, do you? 

22 A. I do not. 

23 Q. Okay. Now, let's assume also that they 

24 discover in their own tests that nicotine transferred 

25 more efficiently when ammonia was applied to the 
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1 tobacco. Okay? 

2 A. Okay. 

3 Q. Are you suggesting that Reynolds, with 

4 those two bases of knowledge, would not attempt to 

5 utilize ammonia in its products? 

6 MR. BELASIC: Let me get my objections on 

7 the record. It's an improper hypothetical. It's 

8 compound, and it asks him to speculate about what 

9 Reynolds' policy would have been before he was even 

10 here. 

11 THE WITNESS: Okay. This — in the 

12 mid-'80s — is that when you're talking about? 

13 BY MR. MAISTROS: 

14 Q. Yes. Yes. 

15 A. The hypothesis that you're rendering for it 

16 is if we had discovered that the folks in the labs up 

17 in Richmond, Virginia, working for Philip Morris had 

18 believed they had found a way to make nicotine have a 

19 better rate of transfer across biological membranes 

20 or be absorbed more easily, then and now a lot of the 

21 guys and ladies at R&D and Reynolds would have said 

22 bull malarkey because tobacco without ammonia added 

23 is readily absorbable now. That would have been the 

24 first response. 

25 Then let's say in your theory here, oh, 
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1 yeah, but — of the 95 to 99 percent of the nicotine 

2 that's in the particulate phase or protonated, yeah, 

3 that's fine. But they have found in Richmond a 

4 unique thing to do with that 1 to 5 percent of 

5 vapor-phase nicotine that makes it more readily 

6 available. I would have said. Well, that's fine. 

7 But that's not much — I wouldn't go after resources 

8 then or now with it. What we would have done and we 

9 did do is if we thought Philip Morris had found a way 

10 for ammonia to improve the taste of cigarettes, we 

11 would have and we did look at that in our system. 

12 And our hypothesis would have been just 

13 like it was for levulinic acid here; maybe there's a 

14 way that the nicotine is made to taste less harsh in 

15 their cigarettes at Philip Morris, and we need to 

16 learn more about that. Okay. 

17 (Exhibit 9 is marked for identification.) 

18 BY MR. MAISTROS: 

19 Q. Exhibit 9 is dated July 31st, 1986, 

20 from — I'm sure I'll botch this name — Kuo-Mei 

21 Chang. 

22 A. Kuo-Mei Chang — she is an Asian-American 

23 that works for us. 

24 Q. And it's to you? 

25 A. Yes, it is. 

HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



230 


1 Q. Do you know what this relates to? 

2 A. Yes. She does — she was doing microsomal 

3 assays that are widely used in toxicology work to 

4 look at individual compounds, and you could look at 

5 constituents of cigarette smoke to evaluate metabolic 

6 transformation of compounds to carcinogens or to 

7 other things. 

8 Q. Her first sentence, "To better understand 

9 the roles that cigarette smoke, slash, nicotine play 

10 in modulating content and activity of the drug 

11 metabolizing enzymes, it is important to compare the 

12 activities of these enzymes from smoke or nicotine 

13 treated animals to classical inducers of these 

14 enzymes." What does that mean to lawyers like me? 

15 A. Well, the — it is widely known that some 

16 compounds for therapy — some drugs are metabolized 

17 more rapidly by smokers than nonsmokers. So you have 

18 a different dosing regimen for them. 

19 In terms of microsomal assays — P-450 

20 assays that she was looking at, you have to do weird 

21 things to these cells to look at the microsomal 

22 enzyme profile. Phenobarbital, not in cigarette 

23 smoke, is a known inducer of those microsomal 

24 enzymes. Three-methylcholanthrene, which itself, I 

25 don't believe is in cigarette smoke, but others like 
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1 it are of that family — it is a known strong inducer 

2 of rat tissue microsomes. 

3 The — so knowing what — how much 

4 enzymatic induction is going on helps you understand 

5 how smokers may metabolize not only therapeutic drugs 

6 differently than nonsmokers, but also what they might 

7 do to compounds in smoke if they would convert them 

8 more to approximate carcinogen state or not. 

9 So she was starting out this activity 

10 trying to set up a lab for whole smoke and nicotine, 

11 either/or, and compare them to known inducers of 

12 microsomal enzymes. 

13 Q. What was the end goal of this research? 

14 How was it going to help Reynolds sell more 

15 cigarettes? 

16 A. Well, a lot of the things we did were to 

17 try to set up basic assays, which is what this was to 

18 test cigarette smoke or nicotine because nicotine was 

19 postulated to be an inducer of these enzymes. That 

20 would not necessarily in and of itself help Reynolds 

21 to sell more cigarettes. 

22 Q. Was this related to Premier? 

23 A. Yeah, Premier and any other standard 

24 cigarettes that we would have tested. If you want, 

25 I'll read it. 
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1 Q. If it will help you. Go ahead, if it will 

2 help. I'm trying to find out why she was — did it 

3 relate to a specific project — a specific goal? 

4 A. It did to a number of projects. Let me 

5 finish reading it here. 

6 (Witness reviews document.) 

7 She had been hired by Don deBethizy as a 

8 biochemist with background and expertise in P-450 

9 enzymes. And some labs — toxicology labs in the 

10 industry and at scientific institutions had a P-450 

11 lab. And she was trying to demonstrate why we needed 

12 to be able to measure P-450 for in vitro cell systems 

13 where we take cell cultures, animals or human cell 

14 cultures, and see if we could use that as a 

15 product-development tool. 

16 And we have — she did it, and we have used 

17 it on occasion. But it's not a standard test. 

18 The relationship it had to Premier — the 

19 question was is Premier so simple in its smoke 

20 composition that it does not induce 450 enzymes like 

21 other cigarette smoke does. We'd be asked that. 

22 We'd be — for example. Is nicotine metabolized more 

23 rapidly or less rapidly in Premier? Is some of the 

24 polyaromatic hydrocarbons done differently — 

25 polycyclic aromatic hydrocarbons — are they 
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8 
9 

10 

11 

12 

13 

14 
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16 
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18 
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22 

23 
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25 


induced — I mean. Are they metabolized more rapidly 
or less rapidly? 

So we needed to know what the P-450 stimuli 
was she claimed. And so we looked at it, and you get 
stimulation, I believe, with Premier smoke, but not 
as much as you do with other smoke with the P-450 
system. 

Q. Is she still at Reynolds? 

A. Yes. 

Q. What's her position now? 

A. She's a biochemist in research labs in Don 
deBethizy's product evaluation area, and she works in 
the biochemical toxicology labs in Building 630, 
dash, 2. 

Q. What is 630, dash, 2? What do they do? 

A. Well, that has the biochemistry, biological 
testing, in vitro and in vivo, our animal 
facilities. It's all — I, with the help of some 
architects, designed that building. That was another 
reason I was brought here was to design and get built 
a facility for that kind of testing. 

Q. When was it built? 

A. I think we were able to start moving over 
there in '89. We might have moved some pieces over 
in late '88, but for the most part, 1989. 
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1 

Q. 

Who is the head of that facility? 


2 

A. 

I was at the time, but Arnold Mosberg is 

3 

now. Some people that don't work for him work in 

4 

that building that work for Dave Doolittle. 

Dave 

5 

Doolittle 

and Arnold Mosberg are both toxicologists; 

6 

together 

they run that building, but Arnold 

Mosberg 

7 

has the physical plant responsibility. 


8 

Q. 

If there's animal testing done at 

Reynolds 

9 

it's done 

at 630, dash, 2? 


10 

A. 

That's correct. 


11 

Q. 

Is there an attorney assigned to 630, dash 

12 

2? 



13 

A. 

No, there is not. 


14 

Q. 

Has there been in the past? 


15 

A. 

No. 


16 

Q. 

Who has to approve animal testing 

today at 

17 

Reynolds? 



18 

A. 

Just like for a university, an 


19 

institutional animal care committee. 


20 

Q. 

That's, I assume, the treatment of 

the 

21 

animals. 

Who has to approve the — 


22 

A. 

It's both the treatment of — they 

have 

23 

oversight 

to make sure the animals are well- 

treated 

24 

well-cared for, proper nutrition, temperature. 

25 

et cetera 

They also approve every protocol 

that 


HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



235 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


comes through. 

Q. Are you on that approval list? 

A. I used to be, but when I took over R&D, I 
shouldn't be on it because it could look from the 
outside like I'm using my authority to get a study 
approved that otherwise wouldn't be approved. So the 
head of R&D is not on that committee. 

Q. What have you been doing since August? 

A. What have I been doing since August? A lot 
of things. 

Q. Why don't you tell me. 

A. Well — 

MR. BELASIC: Can you be more specific. 

Counsel? 

BY MR. MAISTROS: 

Q. We know you haven't been advising on 
litigation because you said that, right? So I'd like 
to know what your main — what consumes most of your 
time since August. 

A. I keep up with questions that come down 
from downtown on projects. We have meetings on 
product development, on product maintenance. We have 
meetings on budget. We have meetings on safety. We 
have meetings on employees to tell them what's going 
on. I have executive committee meetings every Monday 
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1 unless they get canceled. I've got staff meetings on 

2 Tuesdays. I have been working with a project for the 

3 Bowman Gray School of Medicine where we did something 

4 called "connectivity exposition" where Reynolds and 

5 other companies worked with the medical center to 

6 display their technology and attract capital venture 

7 investors for them. That's been consuming a lot of 

8 my time. I'm head of the United Way for the whole 

9 company this year, been having number of meetings on 

10 that. I have my weekly status meetings with all of 

11 my seven direct reports where they go over the 

12 projects in their areas. 

13 I do have — I don't advise on litigation 

14 strategy. I have had scientists and lawyers ask my 

15 opinion sometimes on some subject matter, but I don't 

16 advise on litigation. 

17 I do a lot of meeting with chemists. I had 

18 a meeting with a chemist yesterday looking at some 

19 new prototypes and what their chemical profile was. 

20 I have meetings on every brand we have: Salem, 

21 Winston, Camel, Dural, Vantage, More periodically. 

22 I keep up with what's going on with outside 

23 contracts that we get, outside publications as 

24 they're going through. I have all sorts of things 

25 that grab 30 minutes to 2 hours of my time every day. 
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1 Q. Who do you have to keep apprised of what's 

2 going on in in R&D? 

3 A. My boss, Andy Schindler, and my colleagues 

4 on the executive committee. 

5 Q. How do you do that? How do you tell Andy 

6 Schindler what's going on? 

7 A. When I have status meetings with him, I 

8 tell him different things I think he ought to know. 

9 When I work with the executive committee on Monday 

10 mornings, I will bring them up to speed on certain 

11 projects on what we're doing. 

12 Q. And do you do that orally or in writing or 

13 both? 

14 A. Orally. 

15 Q. Do you give them written updates? 

16 A. No. 

17 Q. Did you ever? 

18 A. No. If they — if I make a presentation to 

19 them on a project and if they want a hard copy, they 

20 can have it, but that's rarely asked for. 

21 Q. Who takes notes of the meetings — status 

22 meetings with Schindler? 

23 A. Nobody. 

24 Q. How do you know if what you discuss at one 

25 meeting is followed up on when you come around to 

HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



238 


1 discussing it the next meeting? 

2 A. His memory and my memory. If I have a 

3 notepad like Mark has here and I write down a 

4 question that he may have asked me, that goes when 

5 I'm through into what we call the "Iowa box." That's 

6 the closest thing to notes ever taken. 

7 Q. What's the Iowa box? 

8 A. The Iowa box is a process we've had to 

9 employ since November, I guess, where the AG case in 

10 Iowa has passed down some ruling. And Dan Donahue 

11 let us know throughout the company that anything that 

12 you write or have related to tobacco or tobacco 

13 business in any way has to be kept. 

14 So if I have a scribble thing that I have 

15 done and I know I can't throw it away because of the 

16 Iowa thing, I put it in this Iowa box. And they're 

17 kept and will, I guess, be sorted by somebody some 

18 day for Iowa people to look over. 

19 Q. How often do you meet with Schindler? 

20 A. It varies. I usually see him at least once 

21 a week either at a group meeting or in a status once 

22 every week or two, depending on what's going on. 

23 Sometimes we take trips together. We're going to 

24 Tobacco International as a — to compare marketing 

25 notes with our Tobacco International people in late 
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April. 

Q. Has anyone from Nabisco attend your 
meetings? 

A. No. 

MR. BELASIC: You mean RJR Nabisco, Inc.? 
MR. MAISTROS: Thank you. 

THE WITNESS: No. 

BY MR. MAISTROS: 


Q. Have they ever? 

A. No. We haven't had — I haven't had a 
meeting with anybody from Nabisco in a long time. I 
had to give a presentation to the board on Eclipse 
and how it was doing, and John Greeniaus was there. 

Q. Who is he? 

A. He used to be head of Nabisco. He 
retired. And that's the last time I met with anybody 
from Nabisco. One time I gave a presentation. 

Q. You mean RJR Nabisco, Inc.? 

A. RJR Nabisco, Inc. Well, I don't know who 
the New York — Steve Goldstone and his staff — what 
you'd call them. I meet with them occasionally, but 
I don't meet with Nabisco, Inc., people. 

Q. What do you discuss with Goldstone's staff? 

A. Our projects — update on projects. 

Q. Tobacco projects? 
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A. Cigarette, tobacco projects, yes. 

Q. How often? 

A. Well, I'll be at the quarterly meetings 

when he comes down — he and his staff, and I may 
have a presentation, or I may be there just for him 
to ask questions about different things, like 
Eclipse, for example. 

Q. Does Reynolds Tobacco have a smoking 
cessation program? 

A. No. As I told you in August, our HMO 
offers that for interested employees. 

Q. Does Reynolds allow smoking in all of its 
facilities? 

A. No. We don't allow smoking in many — in 
most of our labs because of the sensitivity 
analytical equipment. If a person wants to have 
their office be a nonsmoking office, they can at 
Reynolds. 

Q. Do you know of anyone in corporate that has 
their office designated nonsmoking? 

A. No, I don't. In corporate? 

Q. Yeah. 

A. No, I sure don't. 

Q. Who do you know that has their office 
designated nonsmoking? 
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1 A. We used to have a lady in Bob Suber's area 

2 who went to work for a chemical company that 

3 preferred people not smoke in her office, and that 

4 was fine. 

5 Q. Who was that? 

6 A. Jeannie Yermakoff, which, you know, was her 

7 right; so that was fine. 

8 Q. Have you been — 

9 A. I do not smoke a cigar around my secretary 

10 because she's asked me not to. 

11 Q. Good rule. 

12 Do you — are you currently working on any 

13 new prototypes we haven't talked about today? 

14 A. Working on improvements of EW — I 

15 mentioned that in passing this morning — 

16 improvement of Eclipse. We have a project that's 

17 like Beta 90 was where we're trying to make a 

18 cigarette that burns down have the benefits of 

19 Eclipse. We're working on that. So we're working on 

20 a number of things. They're proprietary. I'm hoping 

21 this conversation is somewhat confidential. 

22 Q. Well, if we get into specifics, I'm sure 

23 your attorney can designate it as such. 

24 Are you working on any projects that you 

25 know, as you sit here today, will be marketed as, 
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1 quote, safer, unquote, cigarettes? 

2 A. I don't know if we'll ever have cigarettes 

3 that will be allowed to be marketed as the potential 

4 reduced risk. I doubt very seriously that tobacco 

5 companies will ever be able to market a cigarette 

6 called safe or safer. 

7 Q. Why? 

8 A. Because the government regulators know as 

9 well as we do that you can't prove that claim, and 

10 they have to make you use only claims you can prove. 

11 Q. It's your opinion you can't prove that any 

12 of your cigarettes are, quote, safe, unquote? 

13 A. No. I don't have a model to do it. I 

14 don't have a measurement that everybody would agree 

15 makes it safer. 

16 I do — most people would agree with the 

17 terms "potential to reduce risk." So I do work and 

18 my staff works on projects for the potential to 

19 reduce risk. 

20 Q. Are you aware of any Rest-type processes 

21 that are currently being explored by Reynolds? 

22 A. No. I think that's stuff is on mothball. 

23 I don't even know where the equipment is anymore. 

24 THE COURT REPORTER: Do you think we could 

25 take a five-minute break? 
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1 MR. MAISTROS: Yeah. Sure. I forgot you 

2 might want to take a break. 

3 THE VIDEOGRAPHER: Off the record at 

4 4:05p.m. 

5 (Recess.) 

6 THE VIDEOGRAPHER: On the record at 

7 4:17p.m. 

8 (Exhibit 10 is marked for identification.) 

9 BY MR. MAISTROS: 

10 Q. I have handed you a document dated 

11 August 17th, 1986, from deBethizy to you. Does this 

12 appear to be a complete and accurate copy of a 

13 August 17th, '86 memorandum you would have received 

14 during the course of your employment at Reynolds? 

15 A. It sure does. 

16 Q. It's entitled "Proposal to Purify Racemic 

17 Nicotine." Do you know what this relates to? 

18 A. Yes, vaguely. Dr. Peter Crooks at the 

19 University of Kentucky had done some work in people 

20 and in guinea pigs on different forms of natural 

21 nicotine, and I can't remember the details. There's 

22 cysts and transnicotine. There were other terms they 

23 use for them. 

24 It has to do, as I understood it back then, 

25 with the polarity of nicotine, how the — whether 
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it's a mirror image — is one form — racemic form, 
and another form where it's flipped is another form. 
It's naturally found in a tobacco leaf. 

There's some question about the metabolism 
of different racemic forms of nicotine that might be 
slightly different. And Dave — excuse me — Don 
was interested in doing some work on contract with 
Peter Crooks for that. 

Q. For what project? 

A. For understanding nicotine in general and 

the metabolism of nicotine, and so any product 
testing that Don and his people like Kuo-Mei that you 
showed me while ago. 

The belief Don has was if there's a 
difference in the racemic forms or the isotopes of 
nicotine and how it's metabolized, we ought to know 
that. And Peter Crooks had a theory that the guinea 
pig and humans metabolize slightly differently 
different forms of nicotine. 

Q. Was this work done? 

A. Yes. 

Q. Do you know what the conclusions were? 

A. I don't remember. It was — the outcome 
was the majority was one form, and so little was the 
other form that it wasn't much difference, and that 
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1 the metabolites formed, I believe, were very 

2 similar. Even though the compounds started out 

3 slightly different in molecular form, the outcome was 

4 very similar. I don't remember much more than that. 

5 I believe — Dr. Crooks, I'm pretty sure, published 

6 it. 

7 Q. Now, this says that you supplied him the 

8 nicotine needed for the tests? 

9 A. Yeah. We're often asked to supply 

10 cigarettes or nicotine to basic researchers. They 

11 call me all the time. 

12 Q. Where do you get your nicotine? 

13 A. From tobacco. 

14 Q. From what process? 

15 A. These are laboratory processes you can use 

16 a number of ways to get it out: extraction by 

17 chemical or extraction by pressure or extraction by 

18 water and/or other solvents like ethanol. You'd have 

19 to ask Don deBethizy. The chemists that work for him 

20 are real experts in this kind of stuff. 

21 Q. This nicotine is pure nicotine that you 

22 supply? 

23 A. We would never send it as concentrated 

24 nicotine. It would be diluted and probably would 

25 always be below 4 percent. So it might be in a 
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1 solvent like ethanol or water. But I have a rule of 

2 thumb that I tell people that, you know, nicotine 

3 that's in a solution should not exceed 4 percent 

4 without my knowledge or permission. 

5 Q. Do you — does Reynolds store nicotine in a 

6 concentrated form? 

7 A. Not to my knowledge. 

8 Q. Where do you get the form that you dilute 

9 to 4 percent? 

10 A. It would be a matter — we don't get it 

11 that we dilute to 4 percent. We might have to drive 

12 off a suspension of nicotine. I might have to draw 

13 it off water to get it at 4 percent if it isn't 

14 already near 4 percent. 

15 Q. When people contact you for nicotine — do 

16 you have to be licensed to sell or give away this 

17 nicotine? 

18 A. There's some — I don't know the details, 

19 but if you ship nicotine to somebody, there's a 

20 certain label you put on it. And if it's below 

21 4 percent, it's unnecessary — 4 percent or 

22 thereabouts. 

23 If it's like 8 percent for any weird 

24 reason, you'd have to put a certain kind of label on 

25 it about handling and so forth. 
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1 But Don was very familiar with all the EPA 

2 and FDA and OSHA rules on that sort of thing. I'm 

3 not familiar with them. I just don't want any of our 

4 lab people or engineers or anything handling the 

5 tobacco suspension or a solution of nicotine above 

6 4 percent. 

7 (Exhibit 11 is marked for identification.) 

8 BY MR. MAISTROS: 

9 Q. I've handed you what is marked as 

10 Exhibit 11 dated October 29th, 1986. It's entitled 

11 "Status of Extramural 91-day Smoke Inhalation 

12 Study" — 

13 A. Right. 

14 Q. — from Mosberg to you, "Secret" stamped 

15 429. Do you know who that was? 

16 A. No. Probably the stamp that Arnold has. 

17 As you notice, some of these have a number on them, 

18 and some of them don't. So I would assume that's — 

19 I don't pay any attention to the numbers at all. So 

20 I assume that's Arnold's, but I don't know. 

21 Q. This RJR Secret Stamp says "RJR Secret 

22 Addressee Only." Do you know what that means? 


23 

A. 

Me. I 

'm supposed to get it. 

24 

Q. 

Only? 

Or is it almost — 

25 

A. 

That' s 

what it says. Now, whether Arnold 


HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



248 


1 also gave Wally Hayes a copy or not, that's quite 

2 possible. 

3 Q. On the back it reflects seven people being 

4 copied. That's why I asked you if you know what the 

5 significance of addressee only is. 

6 A. It's not very significant apparently since 

7 he copied everybody else other than me, and he 

8 probably had several stamps and stamped it with this 

9 one and didn't pay any attention it said "Addressee 

10 Only" on it. 

11 Q. Now, is this — are these results the 

12 A.D. Little test, the Battelle test, or neither that 

13 we talked about earlier for Premier? 

14 A. Let me read and see if I can — this was 

15 probably a Battelle test from the timing of it. I'm 

16 guessing that's when it was. 

17 He would go out to Battelle Northwest and 

18 see how things were going, and it sounds like he — 

19 they were seeing some things on the dose setting, and 

20 he called Paul Ayers, which is another inhalation 

21 toxicologist who works with us — 

22 Q. From where? 

23 A. — and confirmed — he works with us in 

24 Arnold's group — and confirmed that they were seeing 

25 the same thing as we saw. 
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1 So what they do, as I've described for you 

2 earlier, they generate and characterize these smoke 

3 machines. They use nicotine and CO and particulate 

4 matter. And they were seeing if they got the same 

5 relationship with their machines that we got with 

6 ours. 

7 Q. Is this still in the status of attempting 

8 to arrive at proper dosage as opposed to actual 

9 tests? 

10 A. You have to be able to verify that you're 

11 giving the dosage that you've targeted. And the 

12 target was 6 — .64, .35, and .12 in a three-dose 

13 study, which is a minimum that's widely accepted by 

14 the toxicology community. 

15 If you're wise, you'll do it in a ratio so 

16 that you can get a logarithmic dose response and 

17 calculate it. So that for us is .12, .35, .64. So 

18 that's the concentration in a milliliter — I mean in 

19 a liter of smoke that goes to the animals. It's got 

20 to have .64 milligrams of smoke in it for a high 

21 dose. 

22 Q. Where? Oh. I see. The first page. 

23 A. And they want to know, therefore, what is 

24 the targeted nicotine if it's being handled correctly 

25 and presented correctly. And as you can see here, 
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1 it's got some differences in terms of nicotine for 

2 the reference cigarette. 

3 Q. That reference cigarette in this particular 

4 memo was Premier? 

5 A. Yes. 

6 Q. And does this appear to be an accurate copy 

7 of a three-page memorandum you received in October of 

8 ' 86 ? 

9 A. It appears to be. 

10 Q. Kept by you in the ordinary course of your 

11 business at Reynolds? 

12 A. It probably was, yeah. I wouldn't have 

13 thrown it away knowingly. I try to keep these 

14 together so — this file is now 12 years old; so it's 

15 probably over at central files under my name or under 

16 Arnold's. 

17 Q. Would it be under Premier? 

18 A. I would have — that's how I would have 

19 filed it — had my secretary file it and send it. 

20 Q. How does anyone know that they're reading 

21 about Premier when they read these memos as opposed 

22 to some other cigarette? 

23 A. Well, Arnold didn't apparently feel 

24 obligated to state it because he knew that at that 

25 time that was the study we're doing. He does mention 
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1 on the second page Battelle Northwest Laboratory. 

2 You'd have to ask him why he didn't entitle it 

3 Premier or anything. I don't know why he didn't. 

4 Some of my folks do, and some don't. 

5 They probably envision that I and these 

6 people copied would all know what he's talking 

7 about. They probably didn't have a clue that 

8 attorneys from across the country would be looking at 

9 it in 12 years. 

10 (Exhibit 12 is marked for identification.) 

11 BY MR. MAISTROS: 

12 Q. The next document is Exhibit 12 — 

13 A. Okay. 

14 Q. — dated October 31st, 1986, from Mosberg 

15 to you titled "Normalized Nicotine and Cotinine 

16 Plasma Concentrations on the 91-day Smoke Inhalation 

17 Study at RJRT." Does this relate to the same tests 

18 that's referenced in Exhibit 12 I just showed you? 

19 A. No. This is an in-house test. This could 

20 have been a hamster study or a rat study ran in 

21 parallel to the one we ran in-house to see if an 

22 outside lab would get the same thing we got. 

23 Q. Can you tell by reading this what these 

24 results did show? 

25 A. Yeah. I could probably read the thing, and 
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1 he was telling me — it appears he was telling me 

2 what the — again, the same kind of thing we talked 

3 about earlier based on the plasma nicotine and 

4 cotinine and the aerosol analyses, were we giving the 

5 doses that we intended to give. 

6 And he's also — he's a physiologist as 

7 well as a toxicologist. He's an engineer, a 

8 physiologist, and a toxicologist — Arnold Mosberg 

9 is. And he's very — as are most experts in 

10 inhalation toxicology, he's very adamant about you 

11 have to have these measures when you publish and 

12 present at national meetings, that you better verify 

13 that you gave what you said you gave. 

14 So that's why they did this — these kind 

15 of calculations. They would also and are also 

16 included in the final report on these studies, and 

17 there's a final report issued that are in the files, 

18 but this is an interim report. 

19 Q. And is it fair to say that what he's 

20 reporting here is that the animals that inhaled the 

21 Premier smoke took in twice as much nicotine as 

22 animals that inhaled the reference cigarette? 

23 A. Yeah, about twice. It depends on which 

24 parameter you look at 1.97 and 2.23. This is because 

25 they don't shut down their inhalation pattern. 
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1 We present our data at meetings as if it's 

2 the same smoke the animal breathes, but we let the 

3 reader — other scientists know that it's actually an 

4 exaggerated dose for Premier versus a reference 

5 cigarette. 

6 Q. As I read the tables, is it correct that 

7 what you've attempted to do is expose the animals to 

8 the same amount of smoke and then measure the amount 

9 of nicotine they take into their system? 

10 A. We've attempted to expose the animals to 

11 the same amount of smoke, but we know that different 

12 cigarette smoke will be inhaled to different degrees, 

13 and we need to be able to measure what it was and 

14 present it. 

15 Q. Where in this memo does he address the fact 

16 that these animals shut down their respiratory system 

17 for the reference cigarette and actually that's why 

18 you get less nicotine? 

19 A. It's in his final reports, so many of 

20 these, when he first got here in '85 and we first 

21 started doing studies and had smoke 

22 characterizations, it was in plenty of his reports 

23 then. By the time I got this one, it was an old 

24 story to me. 

25 Q. Was it in this report? 
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1 A. Well, let me see. 

2 (Witness reviews document.) 

3 Well, you see above "Procedure" there, 

4 "Another preliminary conclusion is that the 

5 utilization of respiratory physiology data reduces 

6 the apparent variability and magnitude of nicotine 

7 uptake efficiency considerably and must be included 

8 in the interpretation of inhalation exposure data." 

9 Based on CO measurements and based on 

10 nicotine measurements, he is saying that the 

11 physiology culminates or results in animals receive 

12 more Premier smoke than do the reference cigarette 

13 animals. 

14 Now — he again — he's — 

15 Q. You mean they take in — excuse me. When 

16 you mean they take in more Premier smoke, they're 

17 actually being subjected — arguably, hypothetically, 

18 the goal is to subject them to the amount — same 

19 amount of smoke. 

20 A. Right. 

21 Q. But he's saying by that paragraph that the 

22 Premier exposed animals actually take in more of the 

23 Premier smoke? 

24 A. That's right. The reason that that happens 

25 is Premier is designed to reduce compounds of concern 
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1 in cigarette smoke. Some of those are irritants HCN, 

2 carbonyls like formaldehyde, acid aldehyde, and 

3 others, phenolics to some degree. 

4 And Premier reduces all of those; so it's 

5 less irritating; it's less cytotoxic; it's less 

6 harsh. So that you would predict from the chemistry, 

7 and I did before these guys came on board and started 

8 doing, that you would have a difference in smoke 

9 inhalation patterns, and he's verifying that that 

10 happens. 

11 Q. Would you expect that the data that was 

12 derived from these tests would translate over and be 

13 applied to humans? That is, humans who found the 

14 smoke less irritating would also take in more of the 

15 Premier smoke than the reference cigarette? 

16 A. It could translate to that, and that's why 

17 we did the human studies that we did and Don 

18 deBethizy's group did to show the patterns of 

19 inhalation smoking behavior and the nicotine and 

20 cotinine serum levels and urinary levels. 

21 Q. You did, in fact — 

22 A. Urinary, cotinine, and nicotine levels. 

23 Q. Didn't, in fact, the results from these 

24 animal tests translate somewhat to human smoking 

25 behavior? That is, the human smokers of Premier took 
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in more of the Premier smoke than the reference 
cigarette? 

A. They could, especially if they are deep 
inhalers. What we found with the subsequent studies 
was that the resulting blood nicotine was slightly 
lower but not enough to be specifically significant. 

Q. Lower for what? 

A. Serum nicotine. 

Q. Lower for which smokers? 

A. For Eclipse and Premier smokers, we found 

the same for both. We found that urine mutagenicity, 
which is a marker of tar inhalation, was 80 percent 
reduced for Premier. 

Q. Let's stick to the nicotine for a moment. 

The blood nicotine serum levels were 
slightly but not statistically significantly 
different than reference cigarettes? 

A. That's my recollection. I don't remember 

the exact details. 

Q. Now, didn't you also find, though, that in 
order to achieve those very similar blood serum 
levels with respect to nicotine that the Premier 
smokers took in more smoke than the referenced 
smokers? 

A. They do take in more smoke in many cases. 
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1 That smoke is primarily glycerin and water, but it is 

2 smoke. It has a lot less tar in it, a lot less 

3 vapor-phase components in it. 

4 Q. Would you agree with the proposition that 

5 if you put this reference cigarette on the FTC 

6 machine and you put it — the Premier cigarette on 

7 the FTC machine, you're going to achieve whatever 

8 results — you're going to achieve some results in 

9 terms of nicotine yield, correct? 

10 A. Correct. 

11 Q. Didn't Reynolds do research that showed 

12 that the, quote, compensation, unquote, that smokers 

13 undertook with respect to Premier was much greater 

14 than it was with respect to a reference cigarette? 

15 A. They averaged longer puffs and 

16 larger-volume puffs. It was the volume of the puff 

17 that was different on average. 

18 Q. I'm not asking you to accept for this 

19 question the hypothetical that FTC machine is 

20 inaccurate. I'm not suggesting that. Okay? 

21 But you'll agree with me, will you not, 

22 that actual smokers — if you put one cigarette on 

23 the machine and one in actual smokers, you're going 

24 to get different nicotine yield numbers? 

25 A. It's very possible, and we have said that 
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1 and said that to the FTC when it first came out. 

2 Q. And would you agree that if you did that 

3 with a Premier cigarette and a reference cigarette, 

4 that that variation will be greater for the Premier 

5 cigarette — that difference? 

6 A. It might be more distant from FTC in terms 

7 of puff than your average usual brand. But, for some 

8 smokers, it's not, but for many it is. And we 

9 published that, and we published it for Eclipse. 

10 Q. Did anyone conclude from that data — that 

11 nicotine blood level data that the smokers of Premier 

12 were compensating more than the smokers of regular 

13 cigarettes to obtain more nicotine? 

14 A. Some of the critics of the industry to whom 

15 we presented our data and some of the people in the 

16 scientific community commented that may be what it 

17 means, and we said it may. I mean, who knows, but 

18 that's a good, you know, rational thought. 

19 We also showed them the data with human 

20 smokers where their exposure as determined by 

21 mutagens in the urine was 80 percent reduced, 

22 regardless of how they puffed it, and that their 

23 serum was no greater with nicotine and usually 

24 slightly less. We showed all of them that, and we 

25 published all of that. 
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1 That made for Premier, people like Mike 

2 Russell tell us that we ought to increase the yield 

3 of nicotine, that is, have a lower tar-to-nicotine 

4 ratio. He wrote me several letters telling me that 

5 (Exhibit 13 is marked for identification.) 


6 


BY MR. MAISTROS: 


7 

Q. 

Exhibit 13 is dated January 12th, 

1987, 

8 

from Chris Coggins. It's Chris, isn't it? 


9 

A. 

Right. 


10 

Q. 

To you? 


11 

A. 

That's correct. 


12 

Q. 

Did he send this to you while you 

were in 

13 

England? 



14 

A. 

No. 


15 

Q. 

When he was in England? 


16 

A. 

It must have been when he was over 

there 

17 

visiting 

He had visited at least a couple 

of times 

18 

Huntington Research Center; so he must have 

been 

19 

there about the end and sent this to me from 

there. 

20 

Q. 

What did the Huntington Research Center do 

21 

with respect to Premier, if anything? 


22 

A. 

Well, he asked me — since we were 

talking 

23 

about going into Europe with Premier, it was 

his 

24 

belief that we ought to look at the capacity 

of — 

25 

and the 

ability of Huntington for smoke inhalation. 
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There were two reasons for that: One, 
Battelle Geneva was winding down and was no longer a 
resource. Two, Huntington has a good reputation but 
not much experience with smoke inhalation compared to 
Battelle centers, and he wanted to visit them and see 
if they could handle it and get it brought up to 
speed. 

Q. Was this related to Premier? 

A. It potentially was if we'd done any work 
with them. 

Q. You didn't do this work with them? 

A. No. 

Q. Why not? 

A. We didn't go into Europe with Premier. 
Furthermore, we found that our studies and the 
Battelle studies were well-received at meetings in 
Europe and that European scientists and public health 
officials. And I had some specific meetings with 
people well known in the field and asked them that 
question. Would I have to do toxicology studies in 
Europe for a product we developed and tested in the 
United States in order for it to be accepted? 

And I was told no, I wouldn't have to. 

They said it would be wise to do some chemistry 
studies over here, maybe some short-term toxicology, 
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1 but I wouldn't have to do animal inhalation studies. 

2 They also advised me that some countries in 

3 Europe did not allow cigarettes and cosmetics and 

4 alcohol toxicology work to be done on animals without 

5 special permission from the government. Like, 

6 Switzerland and some of the Scandinavian countries 

7 have that rule. And, Germany, they believe will go 

8 there before it's over with. 

9 Q. Now, do you know Susan — or I'm sorry. 

10 S. L. Jowdy — who is that? 

11 A. Suzanne Jowdy. That's Suzanne Jabbour 

12 today. She is a lawyer at Reynolds. 

13 Q. Do you know why Coggins would have copied 

14 her on this document? 

15 A. I don't know why he did, but it was not 

16 uncommon. She was our lawyer. She was R&D 

17 scientists' lawyer. We have patents; we have 

18 publication, copyright issues, contract issues. 

19 Susan wrote our contracts and would have written a 

20 contract for this laboratory if we decided to do any 

21 work with them. 

22 Q. Does this document appear to be a complete 

23 two-page document kept by you in the ordinary course 

24 of your employment with Reynolds? 

25 A. It appears to be. 
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1 

Q. 

Kept by Reynolds in their files? 

2 

A. 

It appears to be. 

3 

(Exhibit 14 is marked for identification.) 

4 


MR. MAISTROS: 

5 

Q. 

Here's a document maybe we can end on for 

6 

the day? 


7 

A. 

Okay. 

8 

Q. 

Entitled, "The Role of Genetic Toxicology 

9 

and Product Development," dated July 23rd, 1987, from 

10 

D. J. Doolittle to you. 

11 

A. 

Uh-huh. 

12 

Q. 

It's a lengthy memo. 

13 

A. 

Uh-huh. 

14 

Q. 

Take your time to look at it, if you want. 

15 

It appears to be — at least to me, to be complete in 

16 

terms of 

from beginning to end. I'll ask you if it 

17 

appears 

to be complete to you. 

18 

A. 

It appears to be, yes. 

19 


MR. BELASIC: Exhibit 14 is also designated 

20 

confidential under the protective order in these 

21 

cases. 


22 


BY MR. MAISTROS: 

23 

Q. 

All right. This is Exhibit 14. All 

24 

right. 


25 

A. 

Okay. 
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Q. Have you seen this document before? 

A. Yeah. 

Q. Do you know the last time you saw it? 

A. The week of July 23rd in 1987 was probably 

the last time I saw it. I'm not a very good 
historian. So — Dave is a very well-recognized 
internationally known molecular toxicologist, both in 
the overall field of molecular biology and genetic 
toxicology as a subdiscipline. 

When he arrived here and he looked at the 
labs we had — Chin Lee's labs when Chin Lee came to 
work for him, he was asked are there more assays that 
could be developed and done in genetic toxicology. 

And one of the things I had told him is Bob DiMarco 

is a good food chemist, and he's pretty quick on the 

uptake. 

But you — "at Rohm and Haus when I worked 
with you there, David, and here, you have a good way 
of articulating to a nontoxicologist of what could be 
done and what development could be done." And I 
said, "Why don't you put your thoughts down and talk 
with Bob DiMarco about it." 

So he did. Apparently, he wrote it to me, 
and I suspect he talked to Bob DiMarco either 
one-on-one or in a group meeting. 
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1 That's a practice I have. I do it today 

2 with Andy Schindler and some of my staff. If there's 

3 something scientifically robust and hard to 

4 understand, I have them talk with them themselves 

5 rather than be their mouthpiece. 

6 Q. Did Reynolds have genetic toxicology assays 

7 in use in July of 1987? 

8 A. Yes, they did. 

9 Q. Were you looking for Doolittle to justify 

10 their continued use of them? 

11 A. Actually, I was looking for him to explain 

12 what use they are that we already use and why we 

13 ought to expand the activity, if this is the one I'm 

14 thinking of. 

15 Bob DiMarco would — for example, the Ames 

16 test, he'd say, you know, I understand what the Ames 

17 test is about. I know Bruce Ames. I've met him 

18 before. But he said, "Aren't there other tests that 

19 could be done with human cells or with mammalian 

20 cells that could give you additional answers in 

21 product development and product research than just 

22 salmonella?" 

23 I would remind him, yes. And that's why we 

24 have developed the sisterchromatid exchange and the 

25 chromosome aberration assay in Chin Lee's lab. 
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1 Dave Doolittle can bring us up to use 

2 unscheduled DNA synthesis, if we choose to, in vivo 

3 Ames assay where you test the urine of animals 

4 exposed to smoke in the Ames assay and can evaluate 

5 mouse lymphoma assay and others that people — 

6 cell-to-cell communication. I could go on and on. 

7 Cytotoxicity — all those are these types of assays. 

8 Dave has developed a bunch of them since 

9 1987. Chin Lee worked for him probably from '88 on. 

10 They had a good relationship. They published all 

11 their work, and Dave continues with Dr. Bombeck and 

12 others to publish work. They're at a cancer research 

13 meeting next week — a national meeting — annual 

14 meeting presenting some assays on oncogene 

15 stimulation and protein synthesis. 

16 Q. In 1987 there was not, was there, a 

17 recognized method for determining the genotoxic or 

18 potential genotoxic activity of cigarette smoke? 

19 A. There were some and we were using them. 

20 Ray Tenant at the National Toxicology Program 

21 somewhere around '85 or '86 had published a review 

22 article on cigarette condensate and smoke assays. In 

23 that publication he had talked about ones that had 

24 worked and ones that might work. 

25 Dave looked at some of those after he got 

HUSEBY/INTERIM COURT REPORTING 
1-800-333-2082 


http ://legacy.library.ucsf.®tu/tiit(zhititp2s(M^pffilfindustrydocuments.ucsf.edu/docs/sfjl0001 



1 here and he published half a dozen or more that are 

2 now frequently used by people. And Ray Tenant would 

3 tell you today that that — and he knows me, and he 

4 knows Dave Doolittle — that Dave Doolittle is 


5 

probably 

the world's expert on this stuff. 


6 

Q. 

He's a respected scientist at Reynolds? 

7 

A. 

Very much so. 


8 

Q. 

Do you respect him? 


9 

A. 

Very much so. 


10 

Q. 

If you could turn to page — the 


11 

second-to 

-the-last page. It says "Part IV." 


12 

A. 

Yes. 


13 

Q. 

Mr. Doolittle states, "The ultimate product 

14 

which RJRT delivers to its consumers is tobacco 


15 

smoke, which is a combination of both vapor and 


16 

particulate phases." I assumed you would agree 

with 

17 

that. 



18 

A. 

Yes, I to. 


19 

Q. 

That's both parts. Do you agree that 

the 

20 

ultimate 

product Reynolds delivers to its consumers 

21 

is smoke? 



22 

A. 

Tobacco. 


23 

Q. 

Tobacco smoke? 


24 

A. 

Yes. 


25 

Q. 

And you agree that it's a combination 

of 
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1 vapor and particulate phase? 

2 A. Yes. 

3 Q. The next sentence. There is a — "this is a 

4 rather unique material on which to assess genotoxic 

5 activity, and no widely accepted method for 

6 evaluating its genotoxic potential is available." Do 

7 you believe that was the case in '87? 

8 A. Yeah. The — I certainly do. The Ray 

9 Tenant article I referred to talked about the 

10 shortcoming of the assays because they could only do 

11 the condensate, not the whole smoke. So the 

12 particulate phase had some well-established assays, 

13 but whole smoke did not. 

14 Q. It then goes on, "For practical reasons the 

15 majority of our genetic toxicology studies are 

16 currently done on the particulate phase only." You 

17 agree with that, right? 

18 A. Yes. Yes, I do. 

19 Q. "However, this is not an ideal situation as 

20 genotoxic agents in the gas phase will not be 

21 detected, and interactions between gas phase and 

22 particulate phase components cannot be studied." 

23 A. That's true. 

24 Q. Would you also agree with the statement — 

25 the very first statement in this memo, "The major 
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1 basis for conducting toxicology studies during 

2 product development is to reduce uncertainty 

3 regarding the toxicological effects of planned 

4 products in humans"? 

5 A. That is a major basis for doing it. I 

6 agree with that. 

7 Q. Could you turn to the next page? 

8 A. Yes. 

9 Q. Would you agree with the first sentence of 

10 the first paragraph, "In my view, the major rationale 

11 for genetic toxicology program and product 

12 development has always been the concept that 

13 chemically-induced heritable damage to the genetic 

14 apparatus is an inherently undesirable toxicological 

15 event"? 

16 A. I agree with that view, and I certainly 

17 agree that it was his view. 

18 Q. Going down a little bit, he says in the 

19 eight — ninth line, "Thus, genotoxic activity is an 

20 important toxicological endpoint in its own right, 

21 and ethical corporations should strive to develop and 

22 market products which have the lowest potential for 

23 genotoxicity that can be attained with current 

24 technology in the same manner as they strive to 

25 develop products with low acute toxicity, 
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1 teratogenicity, and carcinogenicity." Do you agree 

2 with that? 

3 A. Yes. 

4 Q. Did you respond to this memo? 

5 A. I told him verbally that I agreed with it 

6 and encouraged him to talk with Bob DiMarco about it 

7 and Wally Hayes. I don't remember if he copied him 

8 on it or not. If he did, he would have said so at 

9 the end, although there's — I thought I was at the 

10 end, but I wasn't. 

11 He copied Bob and Wally and Bob Suber and 

12 Chin Lee that he worked with. I told him I agreed 

13 with it and that he needs to take an opportunity to 

14 discuss it with Bob DiMarco. 

15 Q. Do you know what the outcome of his 

16 discussion with Wallace Hayes was concerning this 

17 memo? 

18 A. I don't know what the outcome was with 

19 him. With me and Bob DiMarco — and Wally was aware 

20 of it and agreed with it — we kicked off the major 

21 effort to develop methods for whole smoke. 

22 And Chin Lee didn't have as diverse a 

23 background as Dave Doolittle did but wanted to do 

24 that as well but just didn't know how to get there. 

25 Dave had worked at CIT over here in Research 
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1 Triangle, and he had worked at Rohm and Haus and was 

2 asked to look at complex mixtures there as well. 

3 The main reason I hired Dave is that he 

4 could broaden the scope of our genotoxicity testing 

5 base. And if anybody could figure out how to do it 

6 with whole smoke, Dave Doolittle could or it couldn't 

7 be done. 

8 And he did. We published it. It's widely 

9 used now. And we had a gentleman visiting us from 

10 the Hannover Institute last week showing his version 

11 of what Dave had developed and the differences and 

12 the similarities. Dr. Ullie Mohr, who has just 

13 stepped down as director of the Hannover Institute to 

14 retire, as they do in Germany, as a professor 

15 emeritus. 

16 So — and we showed this at cancer 

17 meetings, the National Academy of Sciences, at 

18 Society of Toxicology meetings, and other medical 

19 meetings this methodology, whole smoke. 

20 Q. Is this document one that would have been 

21 kept by you in the ordinary course of your employment 

22 at Reynolds? 

23 A. Probably so. 

24 Q. And it appears to be an accurate copy of a 

25 memo you received in 1987? 
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1 A. It appears to be. 

2 MR. MAISTROS: Okay. Why don't we start 

3 tomorrow on Tape 4. 

4 THE VIDEOGRAPHER: This concludes 

5 Tape No. 3 of the deposition of Gary Burger. The 

6 time is 4:53 p.m. 

7 (Signature reserved.) 

8 (Whereupon, at 4:53 p.m., the taking of the 

9 instant deposition ceased.) 

10 _ 

11 Signature of the Witness 

12 SUBSCRIBED and SWORN TO before me this _ 

13 day of _, 19_. 

14 _ 

15 NOTARY PUBLIC 

16 My Commission expires: _ 

17 

18 

19 

20 
21 
22 

23 

24 

25 
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1 ERRATA SHEET 

2 RE: PEOPLE OF THE STATE OF CALIFORNIA, et al v. 

3 PHILIP MORRIS, et 

4 DEPOSITION OF: GARY THOMAS BURGER, D.V.M., VOLUME I 

5 Please read this original deposition with 

6 care, and if you find any corrections or changes you 

7 wish made, list them by page and line number below. 

8 DO NOT WRITE IN THE DEPOSITION ITSELF. Return the 

9 deposition to this office after it is signed. We 


10 

would 

appreciate your prompt attention to this 

11 

matter 

• 


12 


To assist 

you in making any such 

13 

corrections, please 

use the form below. If 

14 

supplemental or additional pages are necessary. 

15 

please 

furnish same 

and attach them to this errata 

16 

sheet. 



17 

Page _ 

Line 

should 

18 

read: 



19 

Page _ 

Line 

should 

20 

read: 



21 

Page _ 

Line 

should 

22 

read: 



23 

Page _ 

Line 

should 

24 

read: 



25 

\\\ 
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1 

2 

Page _ 

read: _ 

_ Line _ 

_ should 

3 

Page _ 

_ Line _ 

_ should 

4 

read: _ 



5 

Page _ 

_ Line _ 

_ should 

6 

read: _ 



7 

Page _ 

_ Line _ 

_ should 

8 

read: _ 



9 

Page _ 

_ Line _ 

_ should 

10 

read: _ 



11 

Page _ 

_ Line _ 

_ should 

12 

read: _ 



13 

Page _ 

_ Line _ 

_ should 

14 

read: _ 



15 

Page _ 

_ Line _ 

_ should 

16 

read: _ 



17 

Page _ 

_ Line _ 

_ should 

18 

read: _ 



19 

Page _ 

_ Line _ 

_ should 

20 

read: _ 



21 

Page _ 

_ Line _ 

_ should 

22 

read: _ 



23 

Page _ 

_ Line _ 

_ should 

24 

read: _ 



25 

ABW 
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